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The N. Y. Bank We publish elsewhere an interesting communi- 
Shieieds dik. cation signed ‘‘New Jersey Banker,” the writer 
being also a well-known and long respected 

member of the New York bar, in which the Fowler plan for an issue 
of currency based upon assets to be secured by a guarantee fund 
raised by tax is criticised as dangerous, and the New York ‘ Bank 
Fund” Act of 1829 is pointed to as a prior disastrous experiment of 
like nature, the results of which should serve as a warning that noth- 
ing of the same kind should be again attempted. The writer de- 
scribes the nature of the ‘‘ Bank Fund” and the results of its practi- 
cal working in the nine years of its existence, during which about 
one-fourth of the banks in the system failed, their currency being 
bought up at a discount, the remaining solvent banks being taxed for 
many years to pay the debts of the broken banks. The writer re- 
marks upon the dearth of literature with reference to this ‘* bank 
fund” and the difficulty of obtaining full data showing in detail its 
operation and results. In this connection, it may be remarked that 
in an introduction to ‘‘ Cleaveland’s Banking System of the State of 
New York” (second edition published in 1864) an interesting history 
of banking in the State of New York is published in which the Bank 
Fund of 1829 is given considerable attention. In January, 1829, it 
appears, Governor Van Buren in his annual message stated that of the 
forty banks then in operation in the state, the charters of thirty-one 
would expire in two, three and four years, and he dwelt upon the 
fact that the chief public interest in these institutions consisted in 
‘“‘the faithful redemption of their paper.”” From January to April 
2d, the legislature, instead of granting or renewing any bank char- 
ter, were engaged in perfecting a general act to be applicable to all 
banks thereafter created, and this act, passed April 2d, provided for 
a perpetual fund to be denominated the ‘‘ bank fund.” As our com- 
municant has already shown, the banks under this system were pro- 
hibited from having in circulation at any one time notes or bills ex- 
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ceeding twice their capitals ; while loans and discounts were limited 
not to exceed twice and a half their capitals ; inspection by ‘‘ Bank 
Commissioners” was provided ; and the banks were required to con- 
tribute annually one-half of one per cent. upon their capitals (not ex- 
ceeding in all three per cent.) for the purpose of creating and con- 
tinuing the ‘‘bank fund ;” the fund to be applied toward payment of 
the debts (exclusive of capital stock) of insolvent banks, and, when de- 
pleted, to be reimbursed by like tax. We quote certain extracts from 
Cleaveland’s work upon the results of this system: 

‘*A nine year’s trial of this system fully proved that the ‘bank 
fund’ was wholly inadequate as an zvdemnity fund ; that the prohibi- 
tion against the issue of bills and notes exceeding twice the capital 
and against loans and discounts exceeding twice and a half the capital, 
afforded no guaranty to the public against bank insolvency * * * 
In January, 1838, all the banks in this state and throughout the 
United States were in a state of suspension; the ‘bank fund’ was 
itself bankrupt; and the confidence of the public in the safety of the 
banking system of 1829 was swept entirely away.” 

The whole subject of the security of bank issues was under dis- 
cussion at this period by eminent writers in England and the United 
States, and the views of McCulloch and Ricardo were followed out 
in the General Banking Law enacted in New York in 1838. McCulloch 
insisted that what was needed was a regulation to prevent banks from 
issuing notes ‘‘ without previously giving security for their payment,” 
the security ‘‘to be proportioned to issues and not to capital.” Ina 
tract ‘‘On an Economical and Secure Currency,’ Mr. Ricardo inquired 
‘‘ What objection can there be against requiring those who take upon 
themselves the office of furnishing the public with a circulating 
medium to deposit with government an adequate security for the 
due performance of their engagements ?”” Mr. McCulloch, answering 
objections that a pledge of securities would be injurious by locking 
up a portion of the capital of the banks, said: ‘‘This supplemental 
capital would not be unproductive. If it consisted of land, its owners 
would receive the rents ; and if it consisted of government securities, 
they would receive the dividends or interest due upon them, in the 
same way as other persons. There cannot be a doubt that this is a 
case in which government is bound to interfere. We have sustained 
incomparably more mischief from the issue of spurious paper than of 
base coin; and in order to obviate such mischief in future, and to 
give that security to the public which is so essential, we have no 
alternative, if we will not entirely suppress country notes, but to 
require security from the issuers.” 

The general banking law of 1838 was the result. Securities in 
value, equal to the full amount of circulating notes issued, were re- 
quired to be transferred to the issue department of the state, before 
the bank could receive the notes, countersigned and registered from 
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that department, and the securities were held in pledge exclusively 
for the redemption in specie of such circulating notes. 

The banking act of 1838 was the model upon which was framed 
the national bank act ; the principle of a bond secured currency, 
therefore, dates from 1838, as the successor of a system of currency 
secured by a guarantee fund, then discarded as unsafe. 

While, of course, the ‘‘bank fund” system of 1829 is not an exact 
parallel of the plan proposed by Mr. Fowler—being a 3% fund to se- 
cure all debts with an authorized currency issue of twice each bank’s 
capital—still it affords a valuable object-lesson of the dangers of an 
unsecured currency. Seventy years ago, after exhaustive discussion 
in the light of costly experience, the principle that every bank note 
should have behind it a pledge of security was adopted as the safe 
and proper one ; is there good reason that this principle should be 
departed from now, even in part? Should not, rather, the princi- 
ple be continued, and the basis of security extended to other than 
bonds of the national government? 


Ss 
initia an The state of Kentucky is one wherein a deter- 
Bank Deposits mined effort has been long continued to derive a 
in Kentucky. revenue from the large amount of personal prop- 


erty in the form of deposits in banks. The Court 
of Appeals of Kentucky has heretofore settled the proposition that 
deposits are not taxable as the property of the bank, but that under 
the law the depositors are the ones required to pay tax upon the 
money deposited. 

In a recent decision by that court, which we report in another 
part of the JourNaL, the court decides an interesting question grow- 
ing out of the taxation of depositors. It is this: When, on assess- 
ment day, a bank holds the overdue note of a depositor exceeding his 
deposit, is this a case where the depositis taxable? It would seem by 
the operation of the law of set-off—the depositor owing the bank 
upon the note more than the bank owes him upon the deposit, and 
the balance constituting the debt which in this case runs to the bank 
—that there would be no amount to the depositor’s credit in bank 
which would be taxable; and this is the view which was taken by the 
circuit court of Marion county, that the bank had the right to credit 
the notes by the amount of the deposit, and therefore the money was 


-to be considered as belonging to the bank and not to the depositor. 


But the Court of Appeals of Kentucky holds to the contrary (re- 
versing the lower court) that ‘‘ while a bank has a right to credit the 
deposit of its customer on any overdue paper of the customer which 
it holds, the money belongs to the customer and is subject to his 
checks until the bank exercises this right; and until this is actually 
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done the money belongs to the depositor for fiscal purposes and is 
taxable in his hands just as if he owed nothing to the bank.” 

Bank depositors in Kentucky are therefore taxable upon the 
amounts of deposit to their credit on assessment day, irrespective of 
whether they owe nothing to the bank or are heavily, and in excess 
of the deposit, in the bank’s debt provided the bank has not actually 
exercised its right of appropriating the deposit towards payment of 


the indebtedness. 
—_— 


Foreign Bins We publish in this number a decision by the New 
of Exchange. York Court of Appeals of great importance to banks, 

bankers and other dealers in foréign exchange. 
A demand draft on a banking firm in Vienna, Austria, was drawn 
in New York and sold to a firm of New York bankers who forwarded 
it to Austria for collection. The draft was not paid. The steps 
taken by the Austrian agent were in accordance with the law of Aus- 
tria, but demand, protest and notice did not comply with the require- 
ments of the New York law. The court holds (Vann, J. alone dis- 
senting) that the instrument was a foreign bill of exchange under 
the Negotiable Instruments Law, that the law of New York and not 
of Austria governed the protest, and that, as the requirements of the 
New York law were not followed, the drawer was discharged. The 
draft in this case was secured by a shipment of iron, but as the iron 
dropped in value some $4,000 below the face of the draft before it 
was disposed of, the loss to the purchasing banker by failure to hold 
the drawer liable was considerable. 

The same rule will doubtless prevail in any other city and state 
where foreign exchange is sold. The decision therefore means that 
bankers who purchase foreign bills of exchange will find it necessary, 
for their protection, to forward advice to foreign collection agents of 
the requirements of the local law where the bill is drawn as to demand, 
protest and notice, and instructions to closely follow such requirements. 

The court of appeals affirms the decision of the appellate division 
of the New York Supreme Cotrt. The full text of the former deci- 
sion was published in the Journat for June 1905 at page 415. 


a In this number we publish a Georgia decision to 


as Stockholder. the effect that a notary, who is a stockholder, is 

disqualified, by reason of his indirect pecuniary 

interest in the transaction, from taking the acknowledgment of an in- 

strument running to the institution in which he has such stock inter- 

est. Wealso publish an article in which is collected the conflicting 
decisions and legislation down to date, upon this subject. 

There is a conflict of opinion which underlies both decisions and 
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legislation, concerning the propriety of a notary acting in a transac- 
tion where one of the parties is a corporation in which the notary owns 
stock. If his interest in the corporation is a mere salaried one, there 
is substantial unanimity of opinion (apart from certain legislation) 
that he may properly act; but where a stockholder, the majority view 
holds it improper for him so todo. It may be conceded that it would 
not be proper for a judge or juryman to sit in a case in which one of 
the parties to the suit is a corporation in which he owns stock; but 
does the same consideration hold good in the case of a notary? He 
is nothing more than an official witness whose certification prima 
facie establishes a fact, and it may be questioned whether a mere re- 
mote interest, as stockholder, should disqualify him. Every con- 
sideration of convenience speaks for his competency, for often, in 
financial corporations, the bank’s notary is the only one conveniently 
at hand to perform the necessary official functions. Strange to say, 
some courts which have held the notary-stockholder incompetent to 
take acknowledgments where his corporation is a party, have also 
held that the fact of his being a stockholder is not sufficient to dis- 
qualify him to make protests of paper owned by his bank. 

We have, as said, elsewhere published a collection of the cases 
and legislative rules. We would like to make publication, in‘a future 
number, of a discussion of the underlying question of propriety, as it 
appeals to interested readers. We invite an expression of views, and 
of reasons therefor, upon the propriety of a notary who is stockholder 
of a bank or other corporation acting in his official capacity in the 
taking of acknowledgments of instruments to which the bank is a 
party, or of making protests of paper owned by the bank. 


Test een We publish elsewhere the ruling of Commissioner of 
Circulation. Internal Revenue Capers that the ten per cent tax is 
not required on account of the issue of clearing house 
certificates; but that certain notes used as a circulating medium are 
liable to the tax. The ruling exempting clearing house certificates 
is based on an opinion of Attorney-General Olney, given in 1893, 
and as that opinion is of general interest at this time, we append a 
copy thereof: 
‘* DEPARTMENT OF Justice, WasHincTon, D. C., November 21, 1893. 
**To the Secretary of the Treasury, 
‘Sir :—I have the honor to acknowledge the receipt of your com- 
munication of November 15, asking my official opinion as to whether 


certain papers inclosed are notes within the meaning of the act of 
February 8, 1875, chapter 36, section 19, which reads as follows : 
‘*That every person, firm, association, other than 
national bank associations, and every corporation, State 
bank,or State banking association, shall pay a tax of 10 per 
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centum on the amount of their own notes used for circu- 
lation and paid out by them. 

‘* The section referred to is contained in an act entitled ‘An act 
to amend existing customs and internal-revenue laws, and for other 
purposes.’ It is ‘to be construed in connection with those laws. It 
is also part of the system adopted by Congress to provide a currency 
for the country, and to restrain the circulation of any notes not is- 
sued under its own authority.’ (Hollister v. Mercantile Institution, 
111 U. S., 62, 63.) 

‘“‘If there is any doubt as to the meaning of the statute imposing 
this tax, the doubt must be resolved in favor of exemption (U. S. v. 
Isham, 17 Wall., 196). 

‘* Comparing the statute in question with the other statutes re- 
ferred to in Hollister v. Mercantile Institution, supra, it evidently ap- 
plies only to the case of a promissory note, and does not cover other 
negotiable or quasi negotiable paper. For the Revised Statutes in 
force when the act of 1875 was passed provided for a tax upon bank 
circulation ‘including as circulation all certified checks and all notes 
and other obligations calculated or intended or to be used as money’ 
(sec. 3408); and they made it unlawful to ‘ make, issue, circulate, or 
pay out any note, check, memorandum, token, or other obligation for 
a less sum than one dollar, intended to circulate as money or to be re- 
ceived or used in lieu of lawful money of the United States’ ($ 3583). 

‘*Three of the instruments submitted by you are plainly not notes, 
but checks, and may be left out of consideration. The two other 
papers are substantially alike, one of them being as follows : 

ALBANY CLEARING-HOUSE CERTIFICATE. $10. 

ALBANY, GEORGIA. 

No.—— Ausany, Ga., August 29, 1893. 

This certifies that the First National Bank of Albany, 
Ga., has deposited with the undersigned officers of the 
Albany clearing house securities of the value of twenty 
dollars for the payment of the sum of 

TEN DOLLARS 
to said bank or bearer in lawful money of the United 
States, at six months from date, or earlier, at option of 
said bank. But no certificate is to be issued bearing date 
later than January 1, 1894. This certificate will be re- 
ceived on deposit by any bank or banker belonging to 
the Clearing House Association of Albany at par at any 
time before its maturity. — -- , President. 
—, Secretary. 











‘*Tndorsed: 


The following banks compose the Albany Clearing 
House Association: First National Bank, Commercial 
Bank, Exchange Bank. 


‘*The paper is not signed anywhere by the First National Bank. 
It is plainly not an instrument upon which either that bank or the 
Clearing House Association could be sued in any action at common 
law and a money judgment recovered by proving and introducing 
the paper alone without further evidence. In my opinion, therefore, 
the paper is not a note within the meaning of the statute.” 

‘* Very respectfully, 
‘* (Signed) ‘*RicHaRD OLNEY, Attorney-General.” 

















A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established 
customs of business which have grown up and now exist 
in the United States governing the issue, use and redemp- 
tion of the bank check. 


Vill. PAYMENT OF CHECKS (Continuep). 


PAYMENT OF FORGED CHECKS. 


. Recovery of money paid on forged checks. 
Early rule, bank bound and cannot recover. 
. Effect of holder's negligence. 

Where holder in no worse position. 

The rule in Pennsylvania. 

Where payee's indorsement also forged. 
Where Indorsement held to mislead drawee. 
8. The true principle. 


om co ee 


<2 
. : 


Recovery of money paid on forged checks. 

BANK is presumed to know the signature of its customer, but 

it sometimes will make the mistake of paying a check upon a 

forgery thereof. The purpose here is to state the law showing 

when a bank will be precluded from, and when it will be awarded, 
the recovery back of the money paid in such a case. In this, we will 
not touch upon the law with reference to the chargeability of the 
amount paid upon a forged check to the depositor by reason of the 
latter’s negligence in failing to verify the account and detect the 
forgery among returned vouchers or by reason of recent statutes 
limiting the time in which the depositor can hold the bank responsi- 
ble. These topics will be treated subsequently. 

There is unfortunately a considerable contrariety of judicial de- 
cision upon the right of a bank to recover money paid upon a forgery 
of its depositor’s signature; there is no prospect, for years to come, of 
a judicial reconcilement of opinion, and the only hope for early settle- 
ment of the law by a series of simple, just and uniform rules is in 
legislation in the different states. 

It is, of course, a general rule of law that money paid under mis- 
take of fact, being without consideration, is recoverable ; but an ex- 
ception was early made where the mistake was of a drawer’s or 
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customer's signature, on the part of the drawee, and the latter was 
precluded from recovery of the money paid in such case. 
Early rule bank bound and cannot recover. 

In 1762, an English Court in Price v. Neal, 3 Burrows, 1354, 
established a rule which, as construed and followed by a number of 
American courts, bound a bank or other drawee to know the signa- 
ture of the drawer and made its payment or acceptance upon such 
signature conclusive; so that where the drawee bank made a mistake 
and paid money upon a forgery of the drawer’s signature, it was 
not allowed to recover the payment so made. 

In 1867 the New York Court of Appeals (National Park Bank v. 
Ninth National Bank, 46 N. Y., 77) thus stated the rule : 

‘‘For more than a century it has been held and de- 
cided, without question, that it is incumbent upon the 
drawee of a bill to be satisfied that the signature of the 
drawer is genuine, that he is presumed to know the 
handwriting of his correspondent ; and if he accepts or 
pays a bill to which the drawer’s name has been forged, 
he is bound by the act, and can neither repudiate the ac- 
ceptance nor recover the money paid. * * * A rule 
so well established, and so firmly rooted and grounded 
in the jurisprudence of the country, ought not to be 
overruled or disregarded. It has become arule of right 
and of action among commercial and business men, and 
any interference with it would be mischievous.” 

his rule has been applied by a number of American courts irre- 
spective of equities which ought to modify its application in the 
interest of the drawee. Excepting always where the holder receiv- 
ing payment has acted in bad faith, it has been held by these courts 
to bind and preclude the drawee bank from recovering money paid 
on a forged signature, irrespective of whether the holder who re- 
ceived payment was negligent when he first took the check and 
irrespective of whether such holder would be in a worse position, if 
compelled to refund, than before he received the money ; in short 
disregarding considerations which, in many cases, would make it 
equitable for a drawee bank to recover the money paid. 

Such strict application of the rule has been frequently criticised. 
For example, Judge Canty in a dissenting opinion in Bank v. Boutell, 
60 Minn. 195, criticising the majority opinion which supported the 
rule, said: 

‘* Because error is gray with age isno reason why it 
should be respected or followed. It seems to me that 
the foregoing opinion is a mere apology for such error, 
and this is true of the opinions in most of the modern 
cases on the question here involved. I concede that it is 
good public policy to hold that a banker should know the 
signature of his depositor. It tends to greater vigi- 
lance on the part of the banker; and more prompt dis- 
covery of the forgery, which makes the business of 
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forgery more dangerous and less successful. But it 
does not follow that this is the only principle involved 
in this kind of a case or that it should overturn and 
exclude all other well-established principles applicable 
thereto. There is no stronger or better established 
principle of law or public policy than that no one shall 
be allowed to retain the consideration received by him 
on a forged instrument however innocent he may be, 
unless he can invoke the aid of the doctrine of estoppel.”’ 

Among the states in which the rule has either been applied, or 
apparently recognized by judicial dicta asapplicable, notwithstanding 
equities in favor of the drawee are: 

(1) NEW YORK. (National Park Bank v. Ninth National Bank, 
16 N. Y. 77.) <A forged draft purporting to be drawn by the Ridgely 
National Bank, Springfield, Illinois, upon the National Park Bank 
of New York was, on April 12, 1867, paid by the drawee to 
the Ninth National Bank. On May 10, 1867, the National Park 
discovered the forgery. The court held the drawee could not 
recover the money paid. Possibly in this particular case the 
money might not have been justly recoverable because the drawee’s 
mistake might have been the cause of changing the holder’s 
condition for the worse—this does not appear one way or the other 
—but the general rule is declared as applicable to all cases, including 
those where the receiver of the money is the gainer by the drawee’s 
mistake. The rule has since been applied by the lower New York 
courts in a number of cases. In an early case, however (Goddard v. 
Bank, 4 N. Y. 247) it was held not to apply where parties other than 
the drawee paid the bill for the honor of the drawer before having 
seen it. This case (two judges dissenting) was held to be governed 
by the general rule that money paid under a mistake of fact can be 
recovered back. 

And in Trust Co. v. Tum Suden (B. L. J., August, 1907, p. 629) one 
who indorsed in blank and collected a forged bearer check was held 
liable to refund to the payor. 

(2) ALABAMA. In Young v. Lehman, 63 Ala. 519, the law was 
stated that a drawee, paying on a forged signature, cannot recover 
the payment from a bona fide holder, but the precise question was 
not involved. 

(3) CALIFORNIA. In Redington v. Woods, 45 Cal. 406, the 
court said: ‘* The drawee of a check is bound at his peril, to know 
the handwriting of the drawer ; and if he pays a check to which the 
signature of the drawer was forged, he must suffer the loss as be- 
tween himself and the drawer, or an innocent holder to whom he 
has made payment.” But the precise question was not involved. 


(4) MARYLAND. In Commercial and Farmers Nat. Bank v. 
First Nat. Bank, 30 Md. 11, it was held: Drawee bound to know 
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signature of checkdrawer and cannot recover payment on forged 
signature, made to another bank through clearing house, where 
forgery discovered and notified a week later. The fact that check 
received on deposit from a stranger not such negligence as to throw 
responsibility on collecting bank. 


(5) MINNESOTA. In Bank v. Boutell, 60 Minn. 189, the rule 
that drawee bank, paying check on which drawer’s signature forged, 
cannot recover back amount paid to a bona fide holder, was applied 
in a case where a drawee bank paid to another bank a forged check 
which the latter had cashed for its customer the preceding day, the 
customer handing over the proceeds to the forger who absconded. 
There is a strong dissenting opinion by Candy, J. in this case. 

(6) MISSOURI. In Stout v. Benoist, 39 Mo. 277 the rule that 
bank bound to know customer’s signature was applied, where payee’s 
indorsement of certificate of deposit forged, to prevent recovery of 
payment from another bank which collected 'and paid over the pro- 
ceeds to forger. 

In Northwestern Nat. Bank v. Nat. Bank of Commerce, 107 Mo. 
402, the rule was applied to prevent recovery of money paid ona 
draft bearing forged signature. The court said: ‘“‘It is true, if 
plaintiff had refused to pay this draft when presented, the loss would 
certainly have fallen on defendant for Whitney (the forger) was gone 
before the draft was paid in Chicago. But we cannot lay down rules 
to meet exceptional cases * * * We need not inquire now 
whether the rule we lay down be the best or not; we find it to exist, 
and that it has existed since 1762.” 

McKeen v. Bank, 74 Mo. App. 281 (1898) recognizes same rule. 

(7) WEST VIRGINIA. In Johnstown v. Commercial Bank, 27 
W. Va. 343 it is held: If the drawee accepts or pays a bill bearing a 
forged signature, in the hands of a bona fide holder, he is bound by 
the act and cannot recover the money so paid. 

Lffect of holder's negligence. 

Some courts, however, have refused to deny a recovery by the 
drawee bank where the holder has been guilty of negligence which 
contributed to the payment. Thus, in Ellis & Morton v. Ohio 
Life Insurance & Trust Co., 4 Ohio St. 628, two banks in Cincinnati 
were located within a square of each other. One bank cashed a 
check on the other for a stranger, without inquiry, and received pay- 
ment. Ten days laterthe drawee discovered that the drawer’s signa- 
ture was a torgery, and gave prompt notice. It was proved in this 
case to be a custom among Cincinnati banks that before taking a 
check on another bank from a stranger, the purchasing bank would 
satisfy itself by inquiry as to the stranger’s right to the check and 
that drawee banks, paying checks to other banks in the city, were 
allowed to rely on the presumption that the collecting bank had 
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exercised due caution. The court, basing its decision on this cus- 
tom, allowed the drawee bank to recover the money paid. It held 
that the rule precluding the drawee from disputing the signature 
was based upon his supposed knowledge and the negligence imput- 
able to him in paying without first satisfying himself of the genuine- 
ness of the drawer’s signature, and that this rule would not be 
applied where the holder was himself negligent in the performance 
of a duty devolved upon him by custom. 

But in the recent case of First National Bank of Belmont v. 
First National Bank of Barnesville, decided in 1898 (58 Ohio St. 207; 
15 B. L. J. 416) the court holds that the general rule that the drawee 
of a check or bill is held to know the signature of the drawer and 
makes payment at his own peril has not been modified in Ohio, ex- 
cept by local custom, as held in the Ellis case; and it refused to al- 
low a drawee bank, which three months after paying a check to a 
purchasing bank had discovered the signature to be forged, to re- 
cover the money; applying the general rule. But it appeared in this 
case that for three or four days after the purchasing bank had re- 
ceived payment, it would have had recourse against the party for 
whom it cashed the supposed check, which thereafter it was deprived 
of because of the drawee not detecting the forgery; so that this cir- 
cumstance was a good ground for allowing it to retain the money, 
and makes it questionable whether, if the loss had been irretrievable 
before the check was paid by the drawee, the Supreme Court woul 
have applied the general rule denying the drawee bank’s recovery. 

In Massachusetts, in the year 1871, in National Bank of 
North America v. Bangs, 106 Mass. 441, the Supreme Court refused 
to apply the arbitrary rule holding the drawee bank bound in all 
cases, but modified it as follows: 

‘*In the absence of actual fault or negligence on the 
part of the drawee, his constructive fault in not knowing 
the signature of the drawer and in detecting the for- 
gery, will not preclude his recovery from one who has 
received the money with knowledge of the forgery, or 
who took the check under circumstances of suspicion, 
without proper precautions, or whose conduct has been 
such as to mislead the drawee or to induce him to pay 
the check without the usual scrutiny or other precautions 
against mistake or fraud.” 

In this case, a drawee was permitted to recover money paid on a 
forged check-signature under the following circumstances: The 
forged check was payable to the payee who collected the money, which 
circumstance was, of itself, presumptive that the payee had had 
dealings with the drawer and accredited the check; the payee, who 
had taken the check for gold sold, when notified of the forgery, 
could not remember the party who gave it to him; the check was 
paid on September 21, and notification of the forgery was given on 
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October 4, immediately following the rendition of the monthly state- 
ment by the bank to its depositor who repudiated the check; and 
there had been no change in the situation of the payee who received 
the money. 

The court in this case intimated that it would have placed the 
loss on the drawee had the holder taken the check when in circula- 
tion or by first indorsement from the payee. 

In 1890, in First National bank of Danvers v. First National 
Bank of Salem, 151 Mass., 280, a drawee which paid a check bearing 
a forged signature to a bank which had purchased it from a stranger 
and without inquiry, the stranger indorsing the payee’s name, was 
awarded a recovery. The forgery was not discovered for over a 
month, but the bank which received the money had not been preju- 
diced by the delay. The finding of the trial judge, which was ap- 
proved by the Supreme Court, was that the purchasing bank was 
negligent in taking the check without more inquiry as to its genu- 
ineness; that the drawee was also negligent in not more quickly as- 
certaining and notifying the purchaser of the forgery; but that in 
fact the negligence of the drawee had not prejudiced the bank which 
received the money on the check; hence the drawee could recover 
the money. 

In the above two cases, we see, the arbitrary rule binding the 
drawee, qualified and non-applied under the circumstances there 
shown. 

But in the year 1901, in Dedham National Bank v. Everett Na- 
tional Bank (B. L. J. April, 1901, p. 277), the Supreme Court of Mas- 
sachusetts applied the old, arbitrary, rule in allits original harshness, 
holding that a drawee bank, which pays to another bank a check pay- 
able to bearer upon which its depositor’s signature has been forged, 
cannot recover back the money paid; and the fact that the receiving 
bank has paid only part of the check to the forger does not entitle 
the drawee to recover the balance from the bank to whom paid. 

In Georgia (Woods v. Colony Bank, 19 B. L. Jj. 282), the rule 
that the drawee cannot recover back money paid on forgery of 
drawer’s signature, is held not available in favor of a holder who, by 
his own negligence, contributed to the success of the fraud. 

In Kentucky (Deposit Bank v. Fayette Nat. Bank, 90 Ky. 11) it 
has been held : It rests upon a bank to know its depositor’s signature, 
and instead of the person receiving payment being required to show 
negligence in the bank, it devolves on the drawee to show negligence 
in the indorser or holder who, in good faith, has received the money, 
before the drawee can escape liability. Where the parties are equally 
innocent, the drawee is the loser. Irrespective of the rule holding 
drawee bound, the facts in this case showed continuous payments of 
forged checks by drawee during five months, which fact alone, the 
court held, fixed responsibility on drawee. 
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In Nebraska (Bank v. Bank, 22 Neb. 769) a bank cashing a check 
with forged signature, for a stranger, was compelled to refund the 
money collected to the drawee, which discovered and notified it of 
the forgery several days later. The loss was held to arise from the 
first bank’s negligence in cashing the check. 

In Tennessee (Bank v. Bank, 88 Tenn. 299) the drawee bank is 
held precluded from recovering from the person to whom a forged 
check is paid where such party, being without fault, would be preju- 
diced by being required to refund to the bank upon whom rests the 
duty of determining genuineness of depositor’s signature. But the 
drawee can recover payment of a forged check, indorsed by party to 
whom paid, where such party had been guilty of negligence in receiv- 
ing and indorsing the check ; for notwithstanding the drawee is 
negligent in some degree, the first negligence is with the purchaser of 
the forged paper. But in Farmers and Merchants Bank v. Bank of 
Rutherford, the Supreme Court of Tennessee in June, 1905 (22 B. L. J. 
864) held that adrawee, paying a check payable to F or bearer, bearing 
forgery of drawer’s signature, cannot recover from a remote indorser 
who cashed the check for a stranger, without identification. 

In Texas (Rouvant v. Bank, 63 Tex. 610) it is held that the rule 
that drawee is bound and cannot recover a payment ,on forged 
signature, applies only where the party receiving money has in no 
way contributed to the consummation of the fraud or to the mistake. 
The drawee’s delay in detecting forgery, which was not discovered 
or notified until bank statement was examined by customer, held not 
to affect right of recovery. e 

See also Iron City Nat. Bank v. Peyton, 15 Tex. Civ. App. 184 
(1897); Moody v. Bank,19 Tex. Civ. App.278 (1898) ; and 21 B.L. J. 487. 

Where holder in no worse position, 

Some courts have held the drawee entitled to recover where the 
facts show the holder will be in no worse position, if compelled 
to refund, than before he received the payment. 

In First National Bank of Lisbon v. Bank of Wyndmere, (June, 
1906,) the Supreme Court of North Dakota has held that the drawee 
may recover the money from the party receiving payment, provided 
the latter has not been misled or prejudiced by the drawee’s failure 
to detect the forgery and the court further holds in this case that the 
burden of proof is on the party receiving the money to show he has 
been prejudiced by the drawee’s mistake. 

In Louisiana, in McKleroy v. Bank, 14 La. Ann. 458, it has been 
held: Acceptance admits genuineness of drawer’s signature, and 
where the acceptor pays to the bona fide holder of a forged draft, 
having no notice of forgery, he cannot recover. But where one be- 
comes the holder before acceptance, and after the loss has already 
attached, a draft bearing a forged signature is accepted and paid, and 
immediately on ascertaining the forgery the drawee notifies the holder, 
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the acceptor is not estopped from proving the forgery and recover- 
ing the money paid through error. But in Howard v. Mississippi 
Valley Bank, 28 La. Ann. 727 a drawee paying drafts on a forged 
signature, to bank which had discounted them was denied recovery, 
because at the time, he possessed genuiue drafts which he had paid 
and had the means of comparing the signatures. The equities be- 
tween drawee and holder were held to be in favor of holder. 

In Illinois, Bank v. Ricker, 71 Ill. 439, it was held that the gen- 
eral rule that the drawee is bound and cannot recover money paid on 
forged signature of drawer has its exceptional cases. In the present 
case the holder before receiving payment had knowledge of facts giv- 
ing ground for belief that the check might be spurious, which was 
not imparted to the drawee. The forgery was discovered and holder 
notified within a few hours after payment. The forger had fled be- 
fore the check was presented, and if the money was repaid the holder 
would have been no worse off than before. The drawee was awarded 
recovery. 

Also in Washington (Bank v. Bingham, B. L. J. October, 1907, p. 
807) a bank is held entitled to recover where the receiver of the 
money is in no worse position. 

The rule in Pennsylvania. 


In the first case on this subject decided in this country, Levy v. 
Bank of United States, decided in 1802, the Supreme Court of Penn- 
sylvania, held that a bank which had received and credited to one 
depositor a forged check purporting to be drawn by another deposi- 
tor, was bound by the credit and could not repudiate it even though 
the depositor was notified of the mistake the same day. In 1849 the 
legislature of Pennsylvania enacted a statute which provided: 


‘Whenever any value, or amount shall be received 
as a consideration in the sale, assignment, transfer, or 
negotiation, or in payment of any bill of exchange, 
draft, check, order, promissory note, or other instru- 
ment negotiable within this commonwealth, by the 
holder thereof, from the indorsee or indorsees, or payer 
or payers of the same, and the signature or signatures 
of any person or persons represented to be parties there- 
to, whether as drawer, acceptor, or indorser shall have 
been forged thereon, and such value or amount, by rea- 
son thereof, erroneously given or paid, such indorsee or 
indorsees, as well as such payer or payers respectively, 
shall be legally entitled to recover back from the per- 
son or persons previously holding or negotiating the 
same, the value or amount so as aforesaid given or paid 
by such indorsee or indorsees or payer or payers re- 
spectively to such person or persons, together with law- 
ful interest thereon, from the time that demand shall 
have been made for repayment of the same.”’ 


This statute has been construed in several Pennsylvania cases. 
In Iron City National Bank v. Ft. Pitt National Bank, decidedin 
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1893 (10 B. L. J. 348), the court said: ‘‘The result of the act of 1849, 
and the cases upon this subject, is that the mere acceptance or pay- 
ment of forged paper is no longer, of itself, a bar to the recovery of 
the money by the party paying, even though it be a bank or other 
drawee. Nor is such party absolutely bound, as at common law, to 
discover and give notice of the forgery on the very day of payment. 
All that he need do, in any case, is to give notice promptly according 
to the circumstances and the usage of the business and, unless the 
position of the party receiving the money has been altered for the 
worse in the meantime, it would seem that the date of notice is not 
material. But, on the other hand, the statute does not dispense with 
the necessity of care and diligence on the part of the payor, nor 
exempt him from the consequences of his own negligence, if thereby 
loss would accrue to the other party.” 

In this case the drawee bank had paid a forged check, and did not 
discover the mistake for five days. During these five days, the bank 
receiving the money had paid it out in reliance upon the payment 
being valid. Under these circumstances, the drawee bank was held 
charged with a want of diligence and not entitled to recover the 
money. The drawee, the court said, was still presumed to know the 
drawer's signature, and to take this knowledge upon himself, though 
the first slip is not conclusive against him. But having finished his 
examination of the check, dismissed the subject from further atten- 
tion, and allowed five days to elapse during which the party receiv- 
ing the money had paid it out in reliance upon his act, he cannot be 
allowed to say that he acted with due diligence and absence of negli- 
gence. 

Where payee’s indorsement also forged. 

In Illinois, in First Nat. Bank v. Northwestern Nat. Bank, 152 
Ill. 296 (1894) a check on which drawer’s signature and payee’s in- 
dorsement were both forged, was paid by drawee to a collecting 
bank which endorsed check. It was held the drawee could recover. 
While the drawee was estopped to deny the drawer’s signature, 
the estoppel binds the holder as well; as to both, the signature 
must be deemed genuine. But the drawee was not estopped to deny 
the genuineness of the payee’s indorsement, which the subsequent 
indorser warrants; and where the drawee pays a check to an in- 
dorser who derives title through prior forged indorsement, he may 
recover back the money if demand is made within a reasonable time 
after the forgery is discovered. 

Bunt in Iowa, First Nat. Bank v. Marshalltown State Bank, 107 
Ia. 327, it has been held: As between drawee and good faith holder 
of check, payment on forged signature is final; except where the 
holder has been negligent in not making due inquiry, if the circum- 
stances were such as to demand inquiry when he took the check, 
then the drawee may recover. But the negligence of the first 
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holder is not imputable to a subsequent good faith holder so as to 
make him liable to the drawee ; nor cana drawee paying a check 
bearing a forged signature recover from the last indorser, as war- 
rantor of a prior forged indorsement, since forgery of the indorse- 
ment was not the cause of loss. 


Where indorsement held to mislead drawee. 


In Ford v. Peoples Bank, decided by the Supreme Court of South 
Carolina in 1906 (23 B. L. J. 900), where a drawee bank sued to re- 
cover money paid on a forged draft, the court in refusing to sustain 
a demurrer thatthe complaint Gid not state facts sufficient to consti- 
tute a cause of action, said: ‘‘ The rule which protects a bona fide 
holder in his right to retain money paid by the drawee upon a bill or 
check to which the drawer’s signature is afterwards discovered to be 
forged was first announced in Price v Neal, 3 Burr, 1355 But in 
cases following this doctrine, the question of the holder’s fault or 
negligence in acquiring possession, or of his conduct in misleading the 
drawee, may affect the question whether in equity and good con- 
science he should be allowed to retain the money. 


‘‘Whether the demurrer was properly sustained, depends upon 
the meaning to be attached to the alleged presentment and in- 
dorsement of the draft by the defendant. Does such presentation 
and indorsement to the drawee represent that the signature of the 
drawer is genuine, or does it merely represent that the instrument is 
genuine as it purports to be in all respects, except as to the signa- 
ture of the drawer, which the drawee is presumed to know? We are 
against the view, taken by some authorities, that an indorsement 
by a holder other than the original payee, constitutes no representa- 
tion or guarantee to the drawee that .the signature of the drawer is 
genuine, at least to the extent that an unrestricted indorsement is 
calculated to mislead the drawee into a belief that the paper was 
what it purported to be. The facts stated in the complaint consti- 
tute a cause of action.” 

Also in South Dakota, in Greenwald v. Ford, 1906 (23 B. L. J. 
978) in an action by a bank to recover money paid upon a forged 
check, it was held that a bank paying a check has a right to measur- 
ably rely on the indorsements thereon, and to claim that such in- 
dorsements mislead it into supposing the signature was genuine. 


The true principle. 


It is obvious from the foregoing array of cases that there is much 
disagreement among the courts in their conception of what are the 
true principles governing this subject. We think the true principle 
is announced by the North Dakota court. A bank, mistakenly pay- 
ing a check upon which its customer’s signature is forged, should not 
be bound and precluded from recovering the money paid, unless the 
holder can affirmatively show that he will be injured by the bank’s 
mistake, if compelled to refund; then he should be allowed to retain 
the payment to the extent of injury he can prove, provided he, him- 
self, is free from negligence contributory to the mistake and loss. 


( To be continued in next number.) 











THE COMPETENCY OF BANK STOCKHOLDERS 
OR OFFICERS TO ACT AS NOTARIES 
IN THE BANK’S BUSINESS. 


N the Journat for October, 1905, we published an article collect- 
ing and classifying the decisions and statutes of the different states 
bearing upon the competency of a notary public who was a stock- 
holder or an officer ofa bank or other financial corporation to take 

an acknowledgment of a mortgage or other instrument running to, and 
to make protests of paper owned by, the corporation of which he was 
stockholder or officer. 

The subject thus treated is one of general interest and one upon 
which the law is to a certain extent conflicting. In many of the banks 
throughout the country, the cashier or other officer is a notary who, 
if not disqualified by law, acts in his official capacity in transactions 
of the bank which require the taking of acknowledgments and the 
making of protests; and sometimes he is also a stockholder. 

Since the publication of our former article several new decisions 
have been rendered and inquiries are constantly being received by 
the JourNaL concerning the law in thisor that particular state. The 
subject is, therefore, again presented to our readers in an article which 
aims to present the law as it exists at the present date. 

It is quite universally established that a notary is disqualified to 
take the acknowledgment of an instrument to which he is a party or 
in which he is beneficially interested. Let us group the principal de- 
cisions upon this proposition: 

An acknowledgment of a deed taken by the grantor as notary is 
invalid. (Davis v. Beazley, 75 Va. 491). 

Likewise an acknowledgment taken by the grantee. (Beeman v. 
Whitney, 20 Me. 413; Groesbeck v. Seeley, 13 Mich. 329.) 


Also an acknowledgment of a deed of trust before the trustee, as 
notary, is invalid. The trustee is an interested party and disqualified. 
He is interested at least to the extent of his commissions (Bowden v. 
Parrish 86 Va. 67; Iron Belt B. and L. Association v. Groves, 96 Va. 
138; Tavenner v. Barrett, 21 W. Va. 681; Dail v. Moore, 51 Mo. 589; 
Brown v. Moore, 38 Tex. 645; Russell v. Bosworth, 106 Ill. App. 314.) 

Likewise an acknowledgment of a deed of trust taken by a Chan- 
cery Clerk who is cestui que trust is invalid. (Wasson v. Conner, 54 
Miss. 351; Jones v. Porter, 59 Miss. 628.) 

The same is true of an acknowledgment of a mortgage taken and 
certified by the mortgagee as notary public. (Amick v. Woodworth, 
58 Ohio 86). 

Again where a statute requires two attesting witnesses to a deed 
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or mortgage, the grantee or mortgagee is incompetent as one of such 
witnesses andthe attestation is void. (Siebold v. Rogers, 110 Ala. 
438; Donovan v. St. Anthony & Dakota Elevator Co. 8 N. D. 585; 
but to the contrary it has been held in South Dakota that it is com- 
petent for a mortgagee to be one of the attesting witnesses of his own 
mortgage. Fisher v. Porter, 77 N. W. 112). 


It has also been held that where a notary public is interested in a 
deed of trust as a preferred creditor therein, he is disqualified to take 
the acknowledgment. . (Long v. Crews, 113 N. C. 256.) But in Iowa 
where a notary was creditor of a mortgagor, and the mortgage was 
made to raise money to pay the debt, the notary was held not dis- 
qualified (Bardsley v. Bank, 18 B. L. J. 207.) 


It being settled that a notarial officer who is interested in an in- 
strument either as a party, trustee or beneficiary, is disqualified to 
take acknowledgment of its execution, the question arises whether a 
notary who is stockholder of a bank which is party to a deed, mort- 
gage or other instrument executed by, or running to, the bank is like- 
wise disqualified by reason of his indirect pecuniary interest therein; 
furthermore whether such disqualification extends to a notary who 
has not a proprietary interest as a stockholder, but is a mere salaried 
officer; and still again, will the disqualification extend with reference 
to protest of paper owned by a bank where the notary is stockholder, 
or a mere officer without stock interest ? 

There has been and is a certain conflict of authority upon these 
questions. While it is quite generally recognized that a notary is not 
disqualified to take an acknowledgment of an instrument by reason of 
a mere salaried interest as an officer of the institution which is a party 
thereto, the prevailing judicial view is that where the notary is a 
stockholder he is disqualified; he is competent where an officer only, 
but not competent where a stockholder. A minority of the courts 
hold that even a proprietary interest as stockholder does not dis- 
qualify him. Upon the question of making protests, as distinct from 
the taking of acknowledgments, there are comparatively few decided 
cases. What little authority exists is to the effect that the notary is 
competent whether a stockholder or not, and this has been so held in 
one state, where he has been held incompetent, being a stockholder, 
to take acknowledgments. 

The regulation of this subject has, furthermore, been provided by 
legislation in certain of the states and where this legislation exists it, 
of course, controls. A number of years ago a few states enacted laws 
forbidding notaries, connected with banks, from acting as such in the 
bank’s business and in one state, officers and stockholders of banks 
were for a long time prohibited from holding the office of notary at 
all. In this state, the legislation was subsequently modified in favor 
of the eligibility of such persons as notaries, but they were disqualified 
from acting for the institution in that capacity. To the contrary of 
the above, one state has recently enacted a law declaring notaries 
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competent, though stockholders, to take acknowledgments of instru- 
ments running to their institutions, excepting only those cases where 
the notary himself acts in the transaction, other than as notary, in 
behalf of his corporation. These statutes should be read in detail to 
determine the precise scope and effect of each. 

We publish below a reference to the law as it is found in all states 
where either decisions have been made or statutes enacted on the sub- 
ject. It is to be hoped that uniformity of rule can be procured in the 
different states of the country, at no distant day. 

ALABAMA. 


In 1903 (Jenkins v. Schwab Co.), the Supreme Court held that an 
acknowledgment of a mortgage to a corporation before a notary who 
was stockholder and officer, was invalid. Also in Hayes v. Southern 
Home B. & L. Association, 124 Ala. 663, a stockholder in an associa- 
tion has a substantial interest in upholding a mortgage executed to it 
and cannot act as notary to take the acknowledgment of a wife to the 
mortgage. But in 1905 (Morris v. Bank of Attalla, 22 B. L. J. 780) 
where a mortgage to a bank was attested before the bank’s cashier, 
the court held that the attestation was not invalidated by the fact that 
the attesting witness was an agent or an employee of the mortgagee. 

While the language of the court spoke merely of ‘‘an agent or em- 
ployee” which would not necessarily include a stockholder, the facts 
of the case show that the cashier was also a stockholder. This being 
so, this last decision would seem to make doubtful the rule established 


by the earlier ones and leave uncertain the question of the notary’s 
competency in cases where he is a stockholder. 


ARKANSAS. 


A notary public is not disqualified to take an acknowledgment to a 
mortgage by reason of the fact that he acted as agent of the mort- 
gagor in obtaining a loan which the mortgage was given to secure. 
(Penn v. Garvin, 56 Ark. 511). It has not yet been decided in this state 
whether the interest of a notary as stockholder of a mortgagee bank 
would disqualify him from taking the acknowledgment. 

CALIFORNIA. 


In Bank of Woodland v. Overhaus, (16 B L. J. 497,) the court 
held that a cashier of a bank, who is not a stockholder and is employed 
on a fixed salary, and whatever fees he receives as a notary are his in- 
dividually, is not disqualified to take an acknowledgment of a mort- 
gage given to the bank. In an earlier case (Merced Bank v. Rosen- 
thal, 99 Cal. 39,) there is a dictum that an acknowledgment taken 
before an agent of the grantee would be invalid, but the point was 
not decided. The later (Bank of Woodland) case, however, declares 
in favor of his competency where a mere officer or agent; but infer- 
entially therefrom any pecuniary interest, or proprietary interest as 
stockholder, would disqualify the notary. 
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CONNECTICUT. 


In Winsted Savings Bank v. Spencer, (26 Conn. 195,) where the 
statute required that conveyances should be attested by two witnesses, 
it was held that a stockholder was not qualified to be an attesting wit- 
ness to the execution of a deed to the corporation as he was not disin- 
terested. 

FLORIDA. 

In Bank v. Rivers (36 Fla. 575) a mortgage was acknowledged be 
fore a notary who was vice-president of the mortgagee bank. The 
trial court held that as the notary was vice-president he must have 
been a stockholder, hence a party interested in the mortgage and for 
that reason the acknowledgment was invalid. But the Supreme Court 
pointed out that the statute did not require the vice-president to be a 
stockholder, therefore it could not be assumed he was such and that 
an acknowledgment by an officer, not a stockholder, was valid. The 
court said: ‘‘We do not deem it necessary to say what would have been 
the effect of the acknowledgment taken by the notary if it had been 
sufficiently shown that he wasa stockholder in the bank. On the re- 
cord before the court it was error to assume that the notary was stock- 
holder and therefore interested in the mortgage.” 


GEORGIA. 


In Austin v. Loan Association, 25 B. L. J. 696, the court held one 
who is an agent and attorney at law of a lender of money, who repre- 
sents such lender in negotiations for a particular loan, and whois also 
a notary public, may, in the latter capacity, lawfully attest a security 
deed given to secure the loan negotiated by him. 

In Patton v. Bank of La Fayette, 23 B. L. J. 634, where a notary 
who protested a note was a stockholder of the bank which owned it, 
the court held that the fact that the notary was a stockholder in the 
bank and had an indirect pecuniary interest in the note did not render 
him incompetent to protest it for nonpayment. 

In Betts-Evans Trading Co. v. Bass, Court of Appeals of Ga., Oct. 
29, 1907, reported in the present number, the court holds that a part- 
ner is disqualified as notary to attest instruments taken in behalf of 
the partnership, or in which the partnership is pecuniarily interested, 
and that a stockholder in a corporation is disqualified to attest per- 
sonally papers in which the corporation orin which he asa stockholder, 
has a pecuniary interest. 

From the above it will be seen that in Georgia, a notary who is a 
mere officer is competent to take acknowledgments or to make pro- 
tests for his bank; that where a stockholder he is incompetent to take 
acknowledgments, but is competent to make protests. 


‘ILLINOIS. 


In Ogden Building & Loan Association v. Mensch, 196 Ill. 554 
(June 1902), an acknowledgment of a mortgage taken by a notary 
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public who was a stockholder in the association was held invalid be- 
cause of his financial interest in the debt secured, but the court further 
held that an acknowledgment of a mortgage to a corporation may be 
taken before a notary who is an officer or agent of a corporation, but 
not a stockholder. (To same effect is Fugman v. Building & Loan 
Association, 209 Ill. 176.) 

By act approved May 15, 1903, the legislature passed the follow- 
ing validating legislation: 

‘*That all deeds, mortgages or other instruments in writing relat- 
ing toor affecting any real estate situated in this state, wherein a cor- 
poration was or may be the grantor, mortgagor, grantee, or mort- 
gagee, which have been acknowledged or proven ,before any notary 
public, justice of the peace or other officer authorized by the statutes 
of this state to take acknowledgments of such instruments in writing, 
when so acknowledged or proven, in conformity with the statutes of 
this state, shall be adjudged and treated by all courts of this state as 
legally executed and acknowledged or proven, notwithstanding such 
acknowledgments or proof of the execution thereof were taken before 
a notary public, justice of the peace, or such other officer who was, or 
may have been at the time of such acknowledgment, a stockholder or 
officer of such corporation; and all such acknowledgments or proof of 
such deeds, mortgages or other instruments in writing heretofore 
taken before any such notaries public or other officers, who were at 
the time of such. execution acknowledgment or proof, a stockholder 
or officer of such corporation, are hereby legalized.” 


This act only covers deeds and mortgages of real estate; it does not 
include chattel mortgages and, as we construe it, only validates prior, 
and does not authorize future acknowledgments of instruments before 
officers who are stockholders of corporations, parties thereto. 


INDIANA. 


In 1852 the Legislature passed an act which was amended in 1891 
so as to read as follows: 


‘*No person being an officer in any corporation or in any associa- 
tion or in any bank possessed of any banking powers, shall act as 
notary public in the business of such bank, corporation or association. 
No person holding any lucrative office shall be notary public and his 
acceptance of any such office shall vacate his appointment as notary.” 


By Chapter 142 of the laws of 1901 it was also provided that ‘‘who- 
ever while holding any lucrative office, acts as a notary public, or being 
an officer or employee in any bank, corporation or association possessed 
of banking powers, acts as a notary public in the business of any such 
bank, corporation or association, shall be fined in any sum not more 
than $1,000, to which may be added imprisonment in the county jail 
not more than six months nor less than ten days: provided, however, 
that nothing in this act shall be construed to apply to employees of 
any manufacturing corporation.” 

In Kothe v. Krag-Reynolds Co. (Appellate Court of Indiana 1898, 
15 B. L. J. 525), it was held that the secretary and stockholder of a 
mortgagee corporation was materially, directly and beneficially inter 
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ested in the execution of the mortgage, and therefore incompetent to 
take and certify the acknowledgment thereof, as notary. Referring 
to the policy underlying the Indiana statute, the court said: 


‘*In the enactment of this statute the Legislature evidently in- 
tended to remedy an existing or provide against a possible evil. With- 
out entering into any detail or lengthy discussion of evils that might 
arise by officers of corporations acting as notaries public in the busi- 
ness thereof, it is sufficient to suggest that there is good reason and 
wise policy in the statute quoted. The relations that an owner of 
stock and an officer of a corporation bear toward such corporation are 
such as ordinarily preclude him from acting as a notary public in tak- 
ing an acknowledgment of a mortgage or other instrument which in- 
ures to the benefit ef the corporation, and in our judgment this is just 
what the Legislature intended to prevent by the passage of the statute 

° It is certainly the spirit of the statute and the policy of 
a md that notaries public should not act as such in their official 


capacity where they have a personal interest that may be affected 
thereby.” 


IOWA. 

The Supreme Court in January 1897 (Smith v. Clark) held an 
acknowledgment of a chattel mortgage to a bank, before a notary 
who was one of the stockholders of the mortgagee, absolutely void. 

As this decision affected a large number of transactions the Legis- 
lature of Iowa the same year passed ‘‘an act to legalize acknowledg- 
ments of instruments in writing heretofore taken by notaries public.” 
It provided that acknowledgments ‘‘ heretofore’ taken where a cor- 
poration was beneficiary, before a notary who at the time of the 
acknowledgment was a stockholder or officer in the corporation ‘‘are 
hereby declared to be legal and valid official acts,” etc. (See full text 
of this law 14 B. L. J. 192). This enactment simply applied to past 
acknowledgments. 

Since the above enactment came the following decisions: In 
Bardsley v. German Amer. Bank (18 B. L. J. p. 207) where the cashier 
of a bank as notary took the acknowledgment of a mortgage running 
to a bank and, although not a stockholder, it appeared that he was a 
creditor of the mortgagor and that the loan from the bank was desired 
so that the mortgagor might, with it, pay his individual debt to the 
cashier, the Supreme Court of Iowa held the notary not disqualified. It 
decided: 

1. A notary having an interest, direct or contingent, in a mortgage 
or its subject matter, cannot take and certify an acknowledgment 
thereof, and the record of an instrument so acknowledged does not 
impart notice to third persons of the mortgagee’s interest thereunder. 

2. But the mere fact that a notary who takes the acknowledgment 
of a mortgage to a banking partnership is cashier of the mortgagee— 
he not being a partner—does not disqualify him from acting as notary 
in the transaction. 

3. Nor is the notary disqualified because he himself is a creditor 
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of the mortgagor (having sold him the mortgaged land) and the mort- 
gage to the bank is to obtain money with which to pay his claim. 

In 1903 (Bank v. Stockdale 50 B. L. J. 837), the Supreme Court of 
Iowa held that, where a chattel mortgage was executed to a trustee 
for the benefit of a private banking partnership and was acknowledged 
before the cashier, who was one of the partners, in his capacity as no- 
tary, that the notary was disqualified and the record of the instrument 
insufficient to impart constructive notice to subsequent purchasers of 
the mortgaged property. 

In 1906, Iowa passed another act to legalize acknowledgments of 
instruments in writing ‘‘heretofore” taken by notaries public, which 
took effect on March 23 of that year. (See full text published in 23 
B. L. J. 561) This act validated past acknowledgments of instru- 
ments where a corporation was party or beneficiary which had been 
acknowledged before or certified by any notary public who was a 
stockholder or officer in such corporation. But, like the former act, 
this law made no provision under which such notarial acts should be 
valid in the future. 

KANSAS. 

In January, 1905, the Supreme Court held (Fair v. Citizens State 
Bank, B. L. J. March, 1905, p. 186) as follows: 

1. An affidavit of a renewal of a chattel mortgage in favor of a cor- 
poration after it is received and filed by the register of deeds of the 
county, is not void, so as not to impart constructive notice of the lien 
of the mortgage, by reason of the fact that the affidavit is sworn to by 
an officer of the corporation before a notary public who is an officer 
and stockholder in said corporation. 

2. The act of the notary public in administering the oath in such 
case is ministerial, and not judicial, and is at most voidable, not void. 

Later in the same year, the legislature (Chapter 311, Laws of Kan- 
sas of 1905; published in 22 B. L. J. p. 697,) amended the act respect- 
ing notaries public, by giving notaries authority to take acknowledg- 
ments and administer oaths ‘‘including the acknowledgment of any 
such instrument when executed to or by any corporation, or the admin- 
istering of oaths to officers, agents or employees of corporations in 
which any such notary public may be interested as a stockholder, 
officer or employee; provided, that no such notary public shall take 
an acknowledgment or administer an oath when acting himself in 
behalf of such corporation.” This act not only validated past notarial 
acts of the character in question, but provided for their validity in 
the future. 7 

KENTUCKY. 

1n this state, the notary’s competency in the matter of acknowl- 
edgments has not been passed upon but in Moreland v. Citizens Sav- 
ings Bank, (97 Ky. 211) the Court of Appeals held that the notary was 
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competent to protest a bill of exchange belonging to his bank although 
an officer and stockholder of the bank. 


NEBRASKA. 


The Supreme Court of Nebraska held in 1896 (Horbach v. Tyrell) 
that a notary was not disqualified from taking an acknowledgment of 
a mortgage merely because it was shown that he was at the time sec- 
retary and treasurer of the mortgagee, it not appearing that he was a 
stockholder in such corporation or otherwise beneficially interested in 
having the mortgage made. 

In 1901 (Chandron v. O’Linn) the court held that a stockholder of 
a corporation, who is likewise a notary public, is disqualified from 
taking and certifying an acknowledgment of a mortgage to the cor- 
poration. In 1902 (Wilson v. Griess, 19 B. L. J. 574) a mortgage to 
a bank was acknowledged before a notary who was assistant cashier, 
director and stockholder of another bank which had a pecuniary inter- 
est in the transaction. The notary was held disqualified and the 
acknowledgment and the mortgage both void. In 1904 (Castetta v. 
Stewart) an acknowledgment of a mortgage to a private banker before 
a notary who was cashier, but an employee without pecuniary interest 
except salary, was held valid. 

OHIO. 

In Ohio the statute provides that: 

‘*No banker, broker, cashier, director, teller or clerk of any bank, 
banker or broker, or other person holding any official relation to any 
bank, banker or broker, shall be competent to act as notary public in 
any matter in which said bank, banker or broker is in any way inter- 
ested.”’ 

It will be seen that the statute does not directly mention a stock- 
holder of a bank. 

In Read v. Toledo Loan Company, Supreme Court of Ohio, 1903, 
(20 B. L. J. 525) a mortgage to a loan company was acknowledged be- 
fore a notary who was a stockholder of the mortgagee, and was attested 
before witnesses who were stockholders. The court held it was not 
invalid and could not be impeached for that reason, in the absence of 
fraud and undue advantage. The court said: 

‘* Tt would seem that in those instances where the Legislature intended 
to disqualify or limit the authority of a notary public to act in his 
official capacity, it has done so by express and positive statutory pro- 
vision. * * * If therefore it had been the policy and purpose of 
the Legislature to prohibit a stockholder of a corporation from acting 
as notary public in the taking and certifying of an acknowledgment 
to an instrument in which said corporation was interested, it would 


have doubtless so provided; and in the absence of any statutory in- 
hibition, the disqualification of the notary to act will not be presumed.” 


OKLAHOMA. 


In Watts v. First Nat. Bank, 8 Okla. 645, a statute of the Terri- 
tory (Oklahoma is now a state) required chattel mortgages to be signed 
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in the presence of two persons as witnesses and no further proof of 
acknowledgment was required to admit them to be filed. A chattel 
mortgage to a bank was witnessed by its president and cashier. The 
court held in the absence of proof of the disqualification of the wit- 
nesses, the legality of the witnessing would be presumed. It said: 


‘*The holding of the courts on this subject have been that an in- 
terest such as will invalidate an acknowledgment to an instrument 
like the one in question must be a personal interest. We do not 
think that the fact alone, that a person was an officer of a bank or cor- 
poration would necessarily make him an interested person in the 
meaning of the law, so as to render an acknowledgment taken before 
him, where the bank or corporation was a party, necessarily void.” 


The Texas case of Miles v. Kelley, where an acknowledgment was 
held invalid, was distinguished by the court because there, the officer 
was pecuniarily and financially interested in the instrument, he be- 
ing a stockholder. 

PENNSYLVANIA. 

In 1840 the legislature prohibited stockholders, directors, cashiers, 
tellers, clerks or other officers of banks from holding the position of 
notary at all. The reason for this as stated by Chief Justice Black of 
the Supreme Court, in Commonwealth v. Pyle, was that ‘‘the functions 
of a notary are so much more likely to be required by banks, and to 
be exercised in their favor and for their benefit, than for that of in- 
dividuals, that such officers are not needed or appointed in places 
where banks are not located. A notary has a sort of judicial power. 
His protests, attestations, and other official acts, certified under his 
hand and seal of office, are evidence of the facts therein certified. It 
is necessary therefore that he shall not be interested in favor of the 
parties who are often invoking his services.”" So much of this pro- 
hibition as applied to clerks and tellers of banks was later repealed as 
to certain counties. And in 1903 (See 20 B. L. J. 563) the legisla- 
ture amended the act of 1840 as follows: 

‘* That hereafter any stockholder, director or clerk in any bank, 
banking institution or trust company may, at the same time, hold, ex- 
ercise and enjoy the office of notary public; providing that no stock- 
holder, director or clerk in any bank, banking institution or trust 
company shall do or perform any act or acts as notary public, or per- 
form any duty or duties of notary public for such banks, banking in- 
stitution or trust company in which he or she may be a stockholder, 
director or clerk; and any act or acts, duty or duties, performed by 
any notary public of any bank, banking institution or trust company 


in which he or she may be stockholder, director or clerk, is and are 
hereby declared invalid.” 


It is thus seen that the Pennsylvania law has recently been changed 
so that all persons connected with banks from director down, are eli- 
gible to hold commissions as notary public, a privilege denied this 
class of citizens for over sixty years, the privilege however being re- 
stricted to notarial business for others than the banks with which they 
are connected. 





THE BANKING LAW JOURNAL. 


RHODE ISLAND. 
In Rhode Island the statute provides that: 


**no protest of any note, draft or check shall be made by any notary 
public, who is the president, cashier, director, clerk or agent of any 
bank or institution for savings, wherein such note, draft or check has 
been placed for collection or has been discounted.” 


This statute, it is seen, refers only to protests; not to acknowledg- 
ments of instruments running to the bank before a notary who is one 
of the prohibited officers. Furthermore it does does not specifically 
mention stockholders of the bank. 


TENNESSEE. 


In Tennessee the courts have expressed disapproval of acknowl- 
edgments taken before notaries who are stockholders of the mortgagee 
bank but have not absolutely disqualified them. In September, 1896, 
the Supreme Court held (Cooper v. Hamilton Loan Assn. B. L. J. 
Nov. 1896) where a deed of trust to a loan association was acknowl- 
edged before a notary who was a stockholder, director and attorney 
of the association, that while the acknowledgment was not ipso facto 
void, it was voidable on proof of fraud or deception or undue advan- 
tage, by reason of the notary’s relationship to the grantee. The court 
said that such acknowledgments were against public policy and not 
to be encouraged, and that the practice which had become so preva- 
lent should be discountenanced and discontinued. It refused, how- 
ever, to declare such acknowledgments absolutely void, but said they 
were merely voidable and open to attack on the ground of fraud, 
oppression or other cause for invalidation. 

In a later case (Home Building and Loan Association v. Evans, 
B. L. J. Jan. 1900 p. 32) a note was given to a loan company secured 
by deed of trust. The deed was acknowledged before a notary public 
who was a director and attorney for the association. Here also the 
Court of Chancery Appeals of Tennessee refused to hold the deed 
invalid because it was improperly acknowledged. 

TEXAS. 

In April 1897, the Court of Civil Appeals in Miles v. Kelley (14 
B. L. J. 387), held that a notary public is disqualified from taking the 
acknowledgment of a mortgage to a building association, because of 
his interest in the transaction, where he is managing agent and a 
stockholder in the association and made the loan for which the mort- 
gage was given. He could not take the acknowledgment and his act 
in attempting it was a nullity. Again in 1899 (Aid Society v. Monroe, 
17 B. L. J. 46), it was held by the same court that a notary being a 
stockholder and director of a mortgagee corporation was pecuniarly 
interested in the mortgage and an acknowledgement taken by him 
was absolutelv null and void. To same effect Baxter Building & Loan 
Assn. v. Heddy, decided in 1899, 21 Civ. App. 154. 
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WASHINGTON. 


In this state the Supreme Court has upheld the competency of the 
notary although a stockholder. In Bank v. Lawrence, decided in 1903 
(21 B. L. J. 41), a mortgage to an investment company was acknowl- 
edged before a notary who was its president and a stockholder. The 
court held the notary not disqualified. It said: 

‘*The mere fact that the notary in this case was an officer and stock- 

holder in the corporation to whom the mortgage was executed, would 

not preclude his taking the acknowledgment of the mortgagor. The 

taking of an acknowledgment by a notary public is a ministerial act, 

and may be performed by any one qualified to act as notary.” 
WYOMING. 

It was held by the Supreme Court in 1902 (Bank v. Bank, 20 
B. L. J. 251), that a cashier of a bank, who is also a stockholder 
therein, has such an interest in a mortgage given to secure a note, of 
which the bank is beneficial owner, as to render void the acknowl- 
edgement thereof taken by him. 


as 


ORGANIZATION OF NATIONAL BANKS. 


Conditions existing during the past few weeks are reflected in the 
limited number of national banks organized during November, only 


19 charters having been granted, the capital of the associations being 
$965,000. Twelve of the banks organized during the month were 
with individual capital of less than $50,000 and 7 with capital of 
$50,000 or over. Two State banks, with capital of $25,000 each, were 
converted into national banks; 5 State banks were reorganized, leav- 
ing 12 as the number of primary organizations. 

The work of the month brings the total number of charters granted 
from March i4, 1900, to November 30, 1907, up to 3,692, of which 
2,401, with total capital of $62,627,500, were organized under the act 
of March 14, 1900, and 1,291, with capital of $153,767,800, under the 
act of 1864. Of the number of banks started in this period 428 were 
conversions of State banks, 1,188 reorganizations of State or private 
banks, and 2,076 by primary organization. 

The number of active national banks on November 30, 1907, was 
6,655, with authorized capital of $910,609,775; circulation outstanding 
secured by bonds, $610, 156,008 ; circulation outstanding covered by law- 
ful money, $46,062,188, and total circulation outstanding, $656,218, 196. 
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DEPOSITS UNDER ORDER OF COURT. 


HE general rule is well established that a bank which carries a 
T deposit for a customer who is a trustee or other fiduciary, and 
pays out the same upon his order, is not responsible if the latter 
by the giving of his check, misappropriates the money, and the 
bank is not held a participant in the breach of trust in the absence of 
notice or knowledge of wrong doing on the part of the trustee. The 
bank has a right to assume that the trustee is acting honestly and is 
not bound to inquire or question his right to order payments of the 
deposit. The wisdom of this general rule is unquestionable. A con- 
trary rule would hamper transactions of payment upon checks of 
trustees and the bank would be placed in a most perilous position if 
it were bound to ascertain, at its peril, whether every order of pay- 
ment made by a trustee was honestly drawn and within the scope of 
his authority and duty. 

But while the general rule is thus well established, banks not in- 
frequently suffer losses because they do not give sufficient heed to facts 
within their knowledge which will charge them with notice that the 
drawing and payment of a trustee’s check is, or may be, a breach of 
trust and make them liable as participants therein. Without attempt- 
ing a statement of the various kinds of facts, knowledge of which will 
make the bank chargeable, attention here may be confined to one class 
of cases—deposits made under order of court subject to certain res- 
trictions as to withdrawal—where banks, from non-observance of the 
conditions surrounding the payment of the deposit, will pay money 
on the check of a trustee depositor, contrary to court order, and suf- 
fer the consequences where loss results. An instructive case of this 
kind has recently been passed upon by the Supreme Court of Georgia 
and is published in this number. A court in Georgia appointed a re- 
ceiver of a hardware company and in its order of appointment desig- 
nated two banks as depositories of the funds of the receivership, to 
receive, hold and disburse such funds. The order contained the fol- 
lowing provision: 

“The said receiver is hereby authorized and direct- 
ed to make his deposits as aforesaid in his name as re- 
ceiver, and no checks shall be drawn against said deposits, 
except in his name as receiver, countersigned by the judge 
presiding of this court, except that checks drawn for ex- 
penses may be drawn without being countersigned by 


the judge as aforesaid, but the said checks shall specify 
for what expenses drawn.” 


In this case it appeared that the receiver had drawn certain checks 
merely signed by him as receiver which did not contain any statement 
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with reference to expenses and were not countersigned by the judge, 
as provided in the order and the banks, disregarding the conditions 
of payment, honored the checks, whereby the receiver appropriated 
the money.so withdrawn to his own use and never accounted for the 
same. The Supreme Court of Georgia holds that the banks incurred 
a liability to the beneficiaries of the receivership because of honoring 
these checks; that they participated in the breach of trust. The 
court says: 


‘*They knew that they were depositories of trust funds, 
for the safeguarding of which extraordinary care and 
caution was being exercised by the court. We do not 
know by the use of what terms of direction, in a decree 
or order for the deposit of funds in a designated bank, 
more emphatic notification could have been given this 
defendant that payment upon any check, not countersign- 
ed as prescribed in this order, would amount to an aid- 
ing of a trustee in the misapplication of the funds.. By 
the improper withdrawal of the funds Tindall was clearly 
guilty of a breach of trust. The bank had knowledge of 
this breach of trust, knowing, as it did, the express terms 
upon which Tindall might check out the money—terms 
which, so far as affect the sum now sued for, were plainly 
violated. Having the knowledge that a breach of trust 
was being committed, by payment of the checks improper- 
ly drawn and not countersigned by the judge of the su- 
perior court, it aided in that breach, and in the consequent 
misapplication of the funds; and, having done so, it be- 
came liable to the beneficiaries of the trust—that is, to 
the creditors of the Macon Hardware Company, to whom 
Tindall sustained a fiduciary relation.” 


The banks escaped liability in this particular case because, before 
action brought against them, the statute of limitations had come to 
their relief, but this fortuitous circumstance does not in any way 
weaken the lesson to be drawn from the experience of these banks— 
that payments of checks of a fiduciary upon a deposit made in per- 
suance of, and restricted by, court order must in all cases be made 
strictly in accordance therewith, or liability result wherever a breach 
of trust has been committed; that it will not do, as is often done in 
the hurry of business and in reliance, presumably, upon the honesty 
of the trustee, to pay his checks without the conditions being com- 
plied with, in order to facilitate some particular transaction and es- 
cape inconvenience. 

In this connection, a New York case decided a few years ago 
(Walker v. Trust Company, 57 N. Y. Supp. 525) may be referred to. 
One W was appointed by a court special guardian of an infant to con- 
vey real estate and deposit the proceeds in a specified trust company. 
He did so, and received a certificate of deposit payable to the infant. 
In the signature book he wrote ‘‘ W, special guardian of S.” Later, 
he asked that the certificate be exchanged for one made out to him as 
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special guardian; the trust company complied, and W afterwards 
drew out the money on the certificate and misappropriated it. ‘The 
Trust company was held liable. It had notice that the owner of the 
deposit was an infant and could not, of her own power, constitute 
an agent to collect the amount. Any authority in W to receive the 
money must have proceeded either from some appointment as guard- 
ian, or some order of court. Had the trust company made inquiry 
and required W to produce the order of court which constituted his 
authority, it would have shown he was directed to make the deposit 
to the credit of S and was not permitted to draw upon it without 
special order of court. 

This case emphasizes the same lesson as to the necessity of careful 
observance of conditions and restrictions in the payment of deposits 
made by fiduciaries under court order. 


——s 
COMMERCIAL AMERICA IN 1906. 


‘*Commercial America in 1906” is the title of a monograph just 
prepared by the Bureau of Statistics of the Department of Commerce 
and Labor. It states the total foreign commerce of all American 
countries in the latest year for which statistics of the various countries 
are available at 5% billions of dollars, speaking in round terms, out 
of a world’s total of over 27 billions of international trade. 

Of this total of 5% billions of commerce of all America, 3 billions, still 
speaking in round terms, is that of the United States,and 2% billions that 
of the other countries of America, including in this the West India 
Islands. Considering the imports and exports separately, the total im- 
ports of all America are set down at 2% billion dollars and the total 
exports 3% billions. Of the imports, amounting to 2% billions, about 
one-half are those of the United States, and of the exports, amount- 
ing to 3% billions, over 1% billions are those of the United States, 
and a little less than 1% billions those of the other countries. 

Considering that part of America other than the United States, the 
imports in the latest year for which statistics are available aggregated 
1,118 million dollars, of which 407 millions, or 36% per cent, was 
drawn from the United States; the total exports from all the Ameri- 
can countries other than the United States were 1,402 million dollars, 
of which 455 millions, or 32% per cent, was sent to the United States. 
These figures showing the share of imports of American countries 
drawn from the United States and of their exports sent to the United 
States are especially interesting when compared with similar state- 
ments for earlier years. 








POSTAL SAVINGS BANKS. 


E publish elsewhere in this number the recommendation of 

Postmaster-General Meyer for the establishment of a system 

of postal savings banks; also the text of the bill,introduced in Con- 

gress by Senator Carter, of Montana, ‘‘to establish postal savings 

banks for depositing savings at interest with the security of the Gov- 
ernment for repayment thereof, and for other purposes.” 

Our readers are thus provided with the official argument in favor 
of postal savings banks and with the legal scheme proposed for their 
establishment and operation; and with this data at hand can, in the 
light of their own experience, judge for themselves whether this 
measure is, or is not, good public policy and for the genera! welfare. 

In the JournaL for November we gave, at some length, our reas- 
ons for disfavoring a system of postal savings banks; it is unnecessary 
to repeat those reasons in detail here. We have existing savings 
banks and savings departments of other banks in all sections of the 
country to encourage thrift and receive and invest the savings of the 
masses; these are, as a general proposition, safe and sound and, if in 
any particular section or system there is room for improvement, the 
proper government function is in the line of more effective super- 
vision and regulation, state and national. But for the Government 
itself to embark in the banking business of receiving and investing 
deposits, is a move toward paternalism which is contrary to the spirit 
and genius of American institutions. Banking is a business which 
thousands of citizens are trained up to and engaged in; and the Gov- 
ernment should no more essay to become the banker of the people, to 
care for and invest their money, than it should attempt to become 
their lawyer, to draw their wills and prosecute their private lawsuits 
by the establishment of a bureau of legal experts, or to become their 
physician by the operation of a medical bureau with government doc- 
tors in every town and hamlet. 

The chief argument of the Postmaster-General seems to be based 
on the fact that an army of ignorant immigrants have no confidence 
in our banks and hoard their money or send it abroad; and he points 
to the fact that seventy-two millions of dollars was so sent abroad last 
year, which, ‘‘ while it was accumulating would naturally have been 
placed for safety in the postal savings banks” had such existed, and 
which might not have gone abroad at all, under the system he pro- 
poses. But he shows nothing to disprove that the greater proportion 
of this was not in existing savings banks while accumulating, nor that 
lack of confidence, as distinguished from legitimate needs of foreign 
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relatives, forced it abroad; and even should it be assumed that the 
whole sum would have stayed in this country and in circulation under 
a system of postal savings banks, the proportion is infinitesmal when 
compared with the three thousand six hundred and ninety millions of 
deposits entrusted to the savings banks of the country by those of the 
people with whom distrust is not a nightmare. The key-note of the 
argument for postal savings banks is that because certain of our new 
arrivals are timid, ignorant and distrustful, the government should 
allay their fears by providing a depository for their savings which 
they can trust; failing which, the available circulating medium will 
suffer by hoarding and transfer out of the country. The answer to 
this is, that it is not sound policy to provide laws and systems to cater 
to the timid and the ignorant; that education is the corrective; that 
the threatened danger from hoarding by this class is fanciful; that 
the Government cannot invest savings deposits with as great a yield 
of profit and benefit to the depositor as can private institutions; and, 
that in any event, paternalism has no place in our system of govern- 
ment. 

We will not take space here to make a critical examination of the 
proposed bill before Congress. Money order post-offices are made 
savings bank offices to receive and deposit and invest for or repay 
the same to depositors (sec. 2) but the investment of the funds de- 
volves upon the Secretary of the Treasury (sec. 12) who, after retain- 
ing a discretionary reserve, is directed to invest such funds ‘‘in United 
States bonds, as far as possible to do so and realize a profit for the 
postal savings bank fund; and he is further authorized to invest any 
funds that he may not be able to so invest, in state bonds under same 
limitations, or to loan to banks or approved depositories within the states 
where such postal deposits are made, upon such security and under 
such rules and regulations as he may prescribe at a rate of interest 
that will yield a profit to the postal savings bank fund.” Post-office 
depositors are to receive two per cent. per annum (sec. 6). Any dis- 
honest man of small means who desires to defraud his creditors and 
remove his money from attachment may do so up to limit of his de- 
posit under section 9 which exempts postal savings deposits from ‘‘at- 
tachment, seizure or detention under any legal process against the de- 
positor thereof.” 

Without going further into the detail of this proposed measure 
we could be glad to receive and publish the views of our readers upon 
the merits and policy of the proposed Postal Savings Bank system. 





BANKING LAW. 


THIS Department embraces all the newly decided cases of importance to 

bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, the 
depositor and the bank student seeking advancement. Further information 
regarding any case published will be furnished on application. 


FOREIGN BILL OF EXCHANGE. 


Where bill drawn and indorsed in New York and payable in Austria, liability of drawer 
and indorser is governed by New York law, and where demand, protest and 
notice of non-payment are not made in accordance with New York law, though 
the steps taken were sufficient to hold the parties liable under the Austrian law, 
the drawer and indorser are discharged. 


Amsinck et al. v. Rogers, et al., New York Court of Appeals, October 1, 1907. 


A demand draft, drawn in New York upon a firm in Austria, made payable to 
the order of the drawer, was indorsed for value to a New York banker. The draft 
was forwarded for collection to an agent in Austria. The agent failed to demand 
payment in accordance with the law of New York, failed to protest the same on refusal 
of the drawee to pay, as required by New York law, or to give notice of protest as so 
required. It was contended that under the law of Austria such steps were not re- 
quired, and that the law of Austria, and not the law of New York, governed in such 
matters. But 

Held: The draft in question was a foreign bill of exchange under the law of New 
York; the liability of the drawer of such bill is governed by the law of the place where 
it is drawn (the liability of the indorser is governed by the law of the place where the 
indorsement is made—in this case drawer and indorser being the same) and the drawer 
is discharged by the failure to protest the draft according to such law, though the 
steps taken are sufficient to preserve his liability according to the laws of the country 
where the draft is presented and protested. 


Appeal from Supreme Court, Appellate Division, First Department 


Action by Gustav Amsinck and others against William C. Rogers 
and others. Judgment for defendants was affirmed by the Appellate 
Division (103 App. Div. 428), and plaintiffs appeal. Affirmed. 


Hiscock, J. Appellants brought this action as holders of a certain 
instrument for the payment of money drawn by the respondents to 
their own order upon parties in Austria, and then indorsed and de. 
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livered for value to the appellants. The bill of exchange, as we shall 
for the present denominate it, was not paid by the drawees, and thus 
far recovery against the drawers has been refused upon the ground 
that there was not proper protest and notice of protest. The material 
facts are not disputed, and the only questions presented for our con- 
sideration upon this appeal arise in connection with the rejection by 
the trial court of certain evidence of Austrian laws and usages offered 
for the purpose of excusing protest and notice thereof. 

Respondents were iron merchants doing business in the city of 
New York, and appellants were bankers doing business in the same 
place. The former made a sale of iron to Messrs. A. Herm, Fraenckl 
Soehne, of Vienna, Austria, and against said sale drew the instrument 
in question, which reads as follows: 


New York, /anuary &, 1901. 
EXCHANGE FOR £2,058. 6-8 
On demand of this original cheque (duplicate unpaid) pay 


to the order of.......... Rogers, Brown F Co........... 


Rogers, Brown F Co. 
To Messrs. A. Herm, Fraencki Soehne, 


Ruepgasse, Vienna, Austria. 


This bill was drawn and indorsed and transferred to appellants in 
New York. There was delay in the shipment of the iron, so that when 
the consignees and drawees of the bill were notified thereof they re- 
fused to carry out their purchase thereof unless an allowance was made, 
and this condition was complied with by respondents. January 8, 
1901, the bill was forwarded by the appellants to Vienna for collection, 
where it was received January 22d. It was presented to the drawees 
on the same day, but the collecting agent was requested by the latter 
not to present it at that time because there were certain differences 
then existing between them and the drawers concerning the iron in 
question which probably would be adjusted in a short time. The 
agent thereupon withdrew the bill, and it was not protested, and the 
respondents were not notified of the presentment and non-payment. 
January 28, rgor, the bill was again presented by the agent to the 
drawees, and payment again demanded, when practically the same 
request was made that presentment be withdrawn, and the same pro- 
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cess repeated; there being no protest, and no notification of present- 
ment and nonpayment being given to respondents. February 12, 1901, 
the bill was again presented, and payment formally demanded, which 
was refused, but no protest was made, and no notice given to the re- 
spondents, except that on February 18th appellants’ London agent, 
who had been advised of the presentment on February 12th cabled 
information thereof and of the refusal to pay, and upon the same day 
appellants by letter advised respondents thereof. February 21, 1901, 
in response to instructions from New York, the bill was presented to 
the drawees, payment demanded and refused, and protest made, and 
with what we shall assume to have been proper diligence appellants 
thereafter, and on March 11, 1901, mailed to respondents the notice 
of protest that day received through their agents; the respondents 
promptly taking the position that they were discharged for lack of 
proper protest. As bearing upon the merits of respondents’ position, 
it appears that the steamer carrying theiron arrived at Genoa, Febru- 
ary 2oth, and that at that time theiron in question could have been 
sold at that place by the respondents at the same price at which it had 
been sold to the purchasers in Vienna if the bill had been promptly 
protested. Upon arrival in Austria, the purchasers refused to ac- 
cept the iron, and it was sold for the sum of $5,738.38 for the benefit 
of whoever might be concerned, leaving an unpaid balance upon the 
bill of $4,364.45. 

It is practically conceded by the learned counsel for the appellants 
that if the latter’s obligation to cause protest and notice of protest of 
this bill is to be measured by the laws of New York where it was 
drawn and transferred by respondents, there has been a failure of 
necessary steps which prevents a recovery. Recognizing this, he 
sought, as already suggested, to introduce evidence establishing a 
different and less rigorous obligation upon the part of the appellants. 
This evidence was to the general effect that in Austria, where the same 
was payable, the instrument involved was not a bill of exchange nor 
a check, but a ‘‘commercial order” for the payment of money which 
was negotiable, and which might be presented as often as occasion 
arose; each presentment being legally good as any other, and no pro- 
test or notice of dishonor to the drawer being required. In connec- 
tion with the rejection of this testimony, which presents the only 
questions upon this appeal, appellants’ counsel has seemed to argue 
the proposition, broader than the evidence offered, that the rights of 
the drawer of a bill of exchange to protest and notice are governed 
by the laws of the place where the bill is payable, upon the assump- 
tion that in this case such view would excuse the omissions complained 
of by respondents. We shall first discuss this general proposition so 
urged, and, as we believe, shall demonstrate that the weight of au- 
thority is that the rights and obligations of the drawer of a bill of ex- 
change are determined and fixed by the law of the place where he 
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draws it, and, as in this case, transfers it, and that he is discharged 
by failure to protest the same in accordance with the laws of that 
place; such failure being due to different laws or customs prevailing 
in the country where the bill is payable. 

It is familiar law that the contracts of the different parties to a 
bill of exchange are independent and carry different obligations. The 
drawer of such a bill does not contract to pay the money in the foreign 
place on which it is drawn, but only guarantees its acceptance and 
payment in that place by the drawee, and agrees, in default of such 
payment, upon due notice, to reimburse the holder in principal and 
damages at the place where he entered into the contract. His con- 
tract is regarded as made at the place where the bill is drawn, and as 
to its form and nature and the obligation and effect thereof is gov- 
erned by the law of that place in regard to the payee and any subse- 
quent holder. Story on Bills of Exchange, §§ 131, 154. While as to 
certain details, such as the days of grace, the manner of making the 
protest, and the person by whom protest shall be made, the law or 
custom of the place where it is payable will govern, the necessity of 
making a demand and protest and the circumstances under which the 
same may be required or dispensed with are incidents of the original 
contract which are governed by the law of the place where the bill is 
drawn rather than of the place where it is payable. They constitute 
implied conditions upon which the liability of the drawer is to attach 
according to the lex loci contractus. Id. §§ 155, 175. These prin- 
ciples have been affirmed and enunciated by so many decisions that 
it would be out of place to attempt a general review of the latter, and 
citation may be made simply of the following cases outside of this 
state: Powers v. Lynch, 3 Mass. 76, 80; Potter v. Brown, 5 East, 124; 
Price v. Page, 24 Mo. 65; Hunt v. Standart, 15 Ind. 33, 38; Raymond 
v. Holmes, 11 Tex. 54, 59; Allen v. Kemble, 6 Moore’s Privy Coun- 
cil Cases, 6. 

Since, however, it is contended by the learned counsel for the ap- 
pellants that the views expressed by Story are in direct opposition to 
the decisions in this state, a somewhat more extended reference will 
be made to the latter, and with the result, we apprehend, of quite con- 
clusively demonstrating that the current of their authority has been 
misjudged. . 

In Aymar v. Sheldon, 12 Wend. (N. Y.) 439, a bill of exchange was 
drawn in the French West Indian Islands on a mercantile house in 
Bordeaux, and was indorsed and transferred in the state of New York; 
action being there brought upon the bill by the indorsees. The ma- 
terial question arising in the case was whether the steps necessary on 
the part of the holders of the bill to hold the indorsers upon default 
of the drawees to accept should be determined by the French law or 
the law of New York, where the indorsement was made, and it was 
held that while the payee of the bill was bound to present it for ac- 
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ceptance and payment according to the law of France, as it was 
drawn and payable in French territories, the indorsee stood upon a 
new and independent contract, the indorsement being equivalent in 
effect to the drawing of a bill, and that this indorsement having taken 
place in New York, the obligation of the indorser and the rights of 
the indorsee were to be measured by the laws of that state, rather 
than of the place where the bill was payable, and that, this being so, 
it was unnecessary to take certain steps in order to hold the indorser, 
which would have been necessary under the law of the place where 
the billwas payable. The court said: 

‘*That the nature and extent of the liabilities of the drawer or in- 
dorser are to be determined according to the law of the place where 
the bill is drawn or indorsement made has been adjudged both here 
and in England. * * * The contract of indorsement was made in this 
case, and the execution of it contemplated by the partiesin this state; 
and it is therefore to be construed according tothe laws of New York. 
The defendants below, by it, here engage that the drawees will ac- 
cept and pay the bill on due presentment, or, in case of their default 
and notice, that they will pay it. All the cases which determine that 
the nature and extent of the obligation of the drawer are to be ascer- 
tained and settled according to the law of the place where the bill is 
drawn are equally applicable to the indorser, for, in respect to the 
holder, he is a drawer. * * * Uponthe principle that the rights and 
obligations of the parties are to be determined by the law of the place 
to which they had reference in making the contract, there are some 
steps which the holder must take according to the law of the place on 
which the billis drawn. It must be presented for payment when due, 
having regard to the number of days of grace there, as the drawee 
is under obligation to pay only according to such calculation, and it 
is therefore to be presumed that the parties had reference to it. So, 
the protest must be according to the same law, which is not only con- 
venient, but grows out of the necessity of the case. The notice, how- 
ever, must be given according to the law of the place where the con- 
tract of the drawer or indorser, as the case may be, was made, such 
being an implied condition.” 

Allen v. Merchants’ Bank of New York, 22 Wend. (N. Y.) 215, was 
an action of assumpsit brought to recover the amount of a bill of ex- 
change drawn in New York on a mercantile house in Philadelphia 
and deposited by the plaintiff with the defendant for collection, and 
which was lost to the plaintiff in consequence of the omission to give 
notice of nonacceptance to the indorsers. It was held that the judg- 
ment in favor of the defendant should be reversed; that it did not ex- 
cuse the bank from giving notice of the nonacceptance of the bill be- 
cause by the law merchant of the place where the bill was presented 
notice of nonacceptance was deemed unnecessary, but that, on the con- 
trary, as the lex locicontractus governed in such a case, it was the 
duty of the bank to have caused proper notice to be given in accord- 
ance with the law prevailing where the bill was drawn. In the ma- 
jority opinion, the rule laid down by Story and above quoted as to the 
necessity of making a demand and protest is quoted with approval. 
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In Carroll v. Upton, 2 Sandf. (N. Y.) 171, affirmed 3 N. Y. 272, it 
was held that, in the case of a bill drawn at Washington on a house 
in New Orleans, the law of the place where the bill was drawn gov- 
erned as to the notice of nonacceptance and of nonpayment necessary 
to be given in order to charge the drawer, and that evidence of a dif- 
ferent usage prevailing at the place where the drawee resided and 
the bill was presented would not be admitted to control the drawer’s 
liability. 

The case of Artisan’s Bank v. Park Bank, 41 Barb. (N. Y.) 599 was 
an action to recover from the defendants the amount of a promissory 
note deposited with them for collection, on the ground of a failure to 
protest and duly notify the indorsers of nonpayment. The indorse- 
ment was made in New York. The note was payable in Alabama. 
When the same became payable, it was presented for payment, which 
was refused, and the note was not protested, and the indorser was not 
notified of its nonpayment. It was claimed on the trial that the Ala- 
bama statute did not require the indorser of sucha note to be notified 
of nonpayment; also, that the note was not a negotiable promissory 
note, and therefore the indorsers were guarantors, and not indorsers. 
The court ruled against these contentions, however, holding that 
the indorsement was a New York contract and governed by the laws 
of New York; that by the indorsement the indorsers in effect con- 
tracted to pay the note in New York if upon its being duly presented 
for payment in Alabama payment was refused, and they were duly 
notified of demand of payment and refusal; and that, these acts not 
having been performed, the indorsers were discharged. 

In Susquehanna Valley Bank v. Loomis, 85 N. Y. 207, Judge Dan- 
forth, speaking of the obligations of an indorser of a draft which, as 
before stated, are regarded as equivalent to those of a drawer, says: 
‘‘What then was his engagement? As indorser it was, in general 
terms, to pay the draft to any holder for value whose title was derived 
through the payee, provided it was duly presented to the drawee, 
payment refused by it, and due notice of the nonpayment given to 
him.” 

Counsel for appellants especially relies upon two cases to sustain 
his proposition that the rules laid down by Story have not been 
adopted in this state. The first of these cases is that of Everett v. 
Vendryes, 19 N. Y. 436. This was an action by the indorsee against 
the drawer of a bill of exchange drawn in New Granada upon a cor- 
poration having its office in this state. It was payable to the order of 
one Jimines, indorsed by him at Cartagena and was protested for non- 
acceptance. The answer denied the indorsement of Jimines in 
generalterms. The plaintiffs claimed to be the indorsees according to 
the legal effect of the bill. The indorsement was not good and suffi- 
cient according to the laws of New Granada, but was so according to 
those of New York. The question therefore was whether forthe pur- 
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pose of bringing an action against the drawer of the bill upon non- 
acceptance by the drawee in New York state the indorsement was to 
be tested by the laws of New Granada, where it was made, or by the 
laws of New York, where the bill was payable. It was held that the 
laws of New York should govern, and Judge Denio, in writing for the 
court, said: 

‘*T have not been able to find any authority for such a case, but I 
am of opinion that upon the reason of the thing the laws of this state 
should be held to control. These laws are to be resorted to in deter- 
mining the legal meaning and effect and the obligation of the con- 
tract. All the cases agree in this. In this case the point to be de- 
termined was whether the plaintiffs were indorsees and entitled to re- 
ceive the amount of the bill of the drawees. This was to be deter- 
mined, in the first instance, when the bill was presented for accept- 
ance and paymentin New York. The plaintiff's title was written on 
the bill. Tne question was whether it made them indorsees accord- 
ing to the effect of the words of negotiability contained in the bill it- 
self. Those words and the actual indorsement were to be compared, 
and the legal rules to be employed in making that comparison were 
found in the law merchant of the state of New York, and by those 
rules the indorsement was precisely such a one as the bill contem- 
plated. Besides, it is reasonable to suppose that, in addressing this 
bill to the drawees in New York, the defendant contemplated that 
they would understand the words of negotiability according tothe law 
of their own country. * * * When, therefore, he directed the drawees 
to pay to the order of the payee, he must be intended to contem- 
plate that whatever would be understood in New York to be the payee’s 
order was the thing which he intended by that expression in the bill.” 


In other words, it was held that the indorsement was made for the 
purpose of enabling the indorsee to present and collect the note in 
New York, and that an indorsement which was effective for that pur- 
pose under the laws of the state where performance would be sought 
was sufficient. It does not seem to us that this decision in any way 
conflicts with those to which we have already referred. It is true 
that the learned judge commences his opinion with some general ob- 
servations as to the principles conceived to be applicable in ascertaining 
the nature and interpretation of a bill of exchange. Such observa- 
tions, however, constituted nothing more than a dictum, and were not 
sufficient in our opinion to outweigh the authorities to which we have 
already referred. 

The case of Hibernia National Bank v. Lacombe, 84 N. Y. 367 in- 
volved consideration of a draft drawn in New Orleans upon New 
York bankers. The case was disposed of upon the theory that the 
instrument was a check, which, of course, was the fact, and the obli- 
gations of the drawer of a check, as stated in the opinion, are entirely 
different from those of the drawer of a bill of exchange. The former 
undertakes that the drawee will be found at the place where he is de- 
scribed to be, and that the sum specified will be paid to the holder 
when the check is presented, and if not so paid, and he is notified, he 
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becomes absolutely bound to pay the amount at the place named. In 
other words, the drawer of a check contracts to pay at the place where 
the check is payable, instead of, as the drawer of a bill of exchange 
does, at the place where the instrument is drawn. It isnot therefore 
in conflict with our views to hold that the rights of the parties in the 
case of such a check should be determined by the law of the place of 
payment; in other words, the place of performance by the drawer. 

Our attention is also called to the case of Union Nat. Bank of Chi- 
cago v. Chapman, 169 N. Y. 538, but we do not think that what is 
there said conflicts with the views we have expressed. In speaking 
of the general rules governing the construction of a contract, it is 
said: ‘‘All matters connected with its performance including presenta- 
tion, notice, demand, etc., are regulated by the law of the place 
where the contract by its terms is to be performed.”’ 

In the first place, if we have correctly measured the weight of au- 
thority, it establishes the proposition that respondents’ contract as 
drawers was to be performed in New York where the bill was 
drawn, and therefore the rule quoted, if applicable, would lead to the 
conclusion that demand and protest so far as they were concerned 
would be governed by the laws of New York. In the second place, 
the question involved in the Chapman Case was not at all akin to that 
presented here, and we do not believe that the judge there writing in- 
tended to approve the rule that as against drawers in New York of a 
bill of exchange entire omission of protest might be justified by local 
customs and usages in a foreign country. Wethink that he had in 
mind certain comparatively inconsequential details of the manner and 
method of making demand and protest, and which, as we have already 
seen, may be affected by local custom and usage, rather than the en- 
tire omission of these important acts. This estimate of what was in- 
tended is confirmed by the case of Scudder v. Union Nat. Bank, 91 
U. S. 406, 412, which is especially cited as an authority for what was 
being said. In the latter case it is written: 

‘*The rule is often laid down that the law of the place of perform- 
ance governs the contract. * * * For the purposes of payment and 
the incidents of payment this is a sound proposition. Thus, the bill 
in question is * * * in lawa sight draft. Whether a sight draft is 
payable immediately upon presentation, or whether days of grace are 
allowed, and to what extent, is differently held in different states. 
The law of Missouri, where this draft is payable, determines that 
question in the present instance. The time, manner and circum- 
stances of presentation for acceptance or protest, the rate of interest 
when this is not specified in the bill (citations), are points connected 
with the payment of the bill, and are also instances to illustrate the 
meaning of the rule, that the place of performance governs the bill.” 


Thus far we have assumed that the instrument in suit was a bill of 
exchange, but we have also considered whether the drawer’s rights 
to protest and notice were governed by the laws of Austria as though 
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the adoption of the view that they were so governed would excuse 
omission of those steps. Asa matter of fact, however, the appellants 
would not be benefited if we should hold, in this connection, that the 
laws of Austria did control, for no evidence was received or offered 
that the drawers of a bill of exchange would not be entitled to the 
same protest and notice under the laws of that country as under those 
of New York. Appellants’ only excuse for the omission of these steps 
rests upon the final proposition that this is not a bill of exchange at 
all, nor even a check, but is what is known in Austria as a ‘‘ commer- 
cial order” for the payment of money of which no protest need be 
made. Support for this proposition, it is said, would have been found 
in the rejected evidence which would have established as the Austrian 
law that a bill of exchange must be so designated in the body of the 
instrument itself, and that such designation by mere superscription 
as was found upon the instrument in suit is not sufficient. Therefore, 
on a close and final analysis of appellants’ argument, it is indispensa- 
ble that they should convince us that their rejected evidence would 
have established that this was not to be regarded as a bill of exchange, 
but as acommercial order. We shall assume that under the Austrian 
law it was a commercial order. On the other hand, there is no doubt, 
and in fact it is not denied by the learned counsel for the appellants, 
that it was a bill of exchange under the laws of the State of New York. 

The Negotiable Instruments Law, Laws 1897, p. 745, ¢. 612, as 
amended, provides as fellows: 

‘* Sec. 210. Bill of exchange defined.—A bill of exchange is an un- 
conditional order in writing addressed by one person to another, signed 
by the person giving it, requiring the person to whom it is addressed 
to pay on demand or at a fixed or determinable future time a sum cer- 
tain in money to order or to bearer.” 

‘* Sec. 213. Inland and foreign bills of exchange.— An inland bill 
of exchange is a bill which is, or on its face purports to be, both drawn 
and payable within this state. Any other bill is a foreign bill. Unless 


the contrary appears on the face of the bill, the holder may treat it as 
an inland bill.” 


** Sec. 321. Check defined.—A check is a bill of exchange drawn on 
a bank payable on demand.” 


It sufficiently appears that this bill was drawn upon a business 
house and wasnotacheck. It was therefore a foreign bill of exchange 
according to the laws of New York. And so, again, we are confronted 
with the inquiry whether the rights of these respondents as to the 
nature of this instrument shall be measured by the laws of New York 
or by those of Austria. It seems to us clear that it must be the 
former. The parties had their place of business in New York. The 
bill was there drawn and negotiated and transferred to the appellants. 
The contract of the respondents was executed and consummated there, 
and, as we have already seen, was to be performed there upon default 
of the drawees. The law of New York surrounded the parties and 
the execution of their contract, and in our judgment it would be, not 
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only erroneous, but highly unreasonable, to hold that they contracted 
with reference to any law other than that of New York, or intended 
that their contract should be other than that which such law made it 
—a bill of exchange. The authorities which already have been cited 
with reference to the contract and rights of the drawer of a bill of 
exchange are amply sufficient to sustain this view. 

Lastly, it is suggested that the decision which we are making will 
impose much trouble and responsibility upon these who are held for 
the proper demand and protest of paper in foreign countries where 
commercial laws and usages differ from our own. We do not see 
much balance of weight in favor of this argument, even if it is to be 
considered. Ina case like this, there would be no great difficulty in 
forwarding with the bill instructions for its proper protest such as 
were finally given. Some such precautions would not be more onerous 
than would those otherwise imposed upon a party to a New York bill 
of ascertaining the law of the foreign country where it was payable 
in order that he might learn in what manner the rights secured to him 
where his contract was made would be altered and perhaps materially 
impaired. 

Therefore we conclude that no error was committed to the preju- 
dice of appellants, and that the judgment appealed from should be 
affirmed, with costs. 


Cutten, C. J., and O’Brien, Epwarp T. Bartiett, Haicut, and 
CuaseE, JJ., concur. Vann, J., dissents. 


Judgment affirmed. 


TAXATION OF BANK DEPOSITS. 


Deposits are taxable to depositor, not to bank—Bank holding depositor’s overdue 
notes exceeding deposit does not relieve depositor from taxation thereon, until 
bank actually credits deposit on notes. 


Commonwealth v. Wathen, Court of Appeals of Kentucky, October 9, 1907. 


Deposits in banks are taxable, not against the bank but against the depositor 
and where the depositor has a sum of money to his credit in bank upon assessment 
day, the fact that the bank holds his overdue notes to a greater amount and has the 
right to appropriate the deposit to the note, does not relieve the depositor from taxa- 
tion upon the deposit, until the bank exercises its right and actually credits such de- 
posit upon the notes. 


Appeal from Circuit Court, Marion County. ‘‘To be officially re- 
ported.” 


Proceeding by the commonwealth, by the auditor’s agent, toassess 
a bank deposit as omitted property. From a judgment dismissing the 
proceeding, plaintiff appeals. Reversed and remanded. 


Barker, J. Thisisa proceeding,commenced by the auditor’s agent, 
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to assess as omitted property certain amounts of money belonging to 
appellee and alleged to have been on deposit to his credit in the 
Farmers’ National Bank of Marion on assessment day in the years 1901, 
1902, 1993, 1904, and 1905, respectively. The evidence shows, with- 
out contradiction, that appellee had on deposit to his credit on the 1st 
day of September, 1904, the sum of $2,169, and on the 1st day of Sep- 
tember, 1905, the sum of $1,044; that this money was not returned 
by the appellee for assessment, and it was not assessed for the years 
named, either as his property or the property of the bank; that, at 
the time this money was on deposit to the credit of the appellee, the 
bank held his notes, due on demand, for sums aggregating much 
more than the amount of the deposit. Upon these facts being made 
to appear, the court below dismissed the proceeding, for the reason, 
it issaid in the briefs, that the bank had the right to credit the notes 
by the amount of the deposit, and therefore the money was to be con- 
sidered as belonging to the bank, and not tothe depositor. The sound- 
ness of this ruling is the question for adjudication. 

The Constitution requires all property in this state not specifically 
exempted from taxation to be assessed at its fair cash value. It is 
conceded that the property in question is not exempt from taxation 
by the terms of section 170 of the Constitution. Therefore it must 
be assessed, by the terms of section 172, against either the appellee 
orthe bank. It is admitted that it has not, for the years involved 
here, been assessed as the property of either. In the caseof Deposit 
Bank of Owensboro v. Daviess County, etc., 102 Ky. 214, on the sub- 
ject of taxation of deposits as the property of the bank, it was said: 
‘‘The banks are not required to pay tax on the money deposited with 
them by their customers, or on assets which represent it. Owing to 
the particular character of the business which they conduct, they are 
quasi trustees of their depositors, and under the law the depositors 
are required to pay the tax on the money so deposited.” This lan- 
guage was cited with approval in the case of Commonwealth v. Bank 
of Commerce, 118 Ky. 547. The question as to whether deposits 
should be taxed against the banks or the depositor is so thoroughly 
considered and settled in these cases that it is not necessary to redis- 
cuss the principle here. 

But itis insisted that, because the bank held the depositor’s notes 
for more than the amount of thedeposit, and could, if that course had 
seemed desirable, have credited the notes with the amount of the de- 
posit, and thus absorbed it, therefore the deposit should not be con- 
sidered the property of the depositor. Admitting, as we do, the propo- 
sition that banks may credit any money on deposit belonging to their 
debtors on any overdue paper of the debtors held by them, the corol- 
lary sought to be drawn from this principle by appellee is not fairly 
deducible from the premises. In the first place, the notes held by 
the bank were not due. The evidence shows they were due on de- 
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mand, and no demand seems to have been made. The deposit could 
not have been credited on paper not then due. But we do not rest 
this case upon so narrow a principle as the difference between a note 
already due and one which is due on demand, although there is a 
plain distinction betweenthem. Therefore, passing this proposition, 
we are of opinion that while a bank has a right to credit the deposit 
of its customer on any overdue paper of the customer which it holds, 
the money belongs to the customer, and is subject to his checks until 
the bank exercises this right; and until this is actually done the money 
belongs to the depositor for fiscal purposes, and is taxable in his 
hands just as if he owed nothing to the bank. If this be not sound, 
then it must follow that the deposit, although not exempted from taxa- 
tion, was not taxable at all, although the Constitution required it to 
be taxed. It would be property which, for fiscal purposes, belonged 
to nobody. Such aconclusion cannot be tenable. The bank had not 
exercised its right to credit the deposit on the notes of the appellee, 
and if necessarily follows, from what we have said before, that it was 
assessable as the property of appellee on the 1st day of September in 
the years 1904 and 1905. 

For the reasons indicated, the judgment is reversed, for further 
proceedings consistent herewith. 


ACKNOWLEDGMENT BEFORE INTERESTED NOTARY. 





Notary who is stockholder disqualified to take acknowledgment of instrument running 
to his corporation. 


Betts-Evans Trading Company v. Bass, Court of Appeals of Georgia, October 29, 1907. 


Officers, who are authorized by law to attest the execution of deeds, mortgages, 
bills of sale,and other papers, are disqualified to attest such writings when the sameare 
executed, whether as conveyances or as security, to a partnership in which such officer 
is a partner or to acorporation in which he is a stockholder. The record of a writ- 
ten instrument, whether the same purports to create a lien on property, or to convey 
or to reserve title thereto, which is attested by a stockholder in a corporation in 
whose interest such writing is executed, is unauthorized and invalid, and effects no 
notice of the existence or contents of such instrument. 

a. It was error not to exclude the instrument in question in this case, upon 
proper and timely objection to its attestation and record. 

(Syllabus by the Court.) 


Error from City Court of Ashburn, J. A. Comer, Judge pro hac. 


Action by the Betts-Evans Trading Company against J. L. Bass to 
recover a sorrel horse to which it claimed title. Plaintiff offered in evi- 
dence a note evidencing a conditional sale and reservation of title by 
the Betts-Evans Trading Company attested by J. B. Bozeman, a no- 
tary public, who was astockholder in the plaintiff corporation. Motion 
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was made to rule the note out of evidence upon the ground that it 
was not properly attested and hence not admissible as against the in- 
terest of the defendant. 

Held (By Russell, J.): We think the paper containing the reserva- 
tion of title in question should have beenjexcluded from the evidence. 
It was uncontradicted that it was attested only by J. B. Bozeman as 
notary public of Worthcounty, and that Bozeman was, at the time of 
its attestation one of the stockholders of the Betts-Evans Trading Com- 
pany. He was clearly disqualified by interest for the performance of 
aiegal duty of such importance as would entitle to record a paper in 
which he himself had a directfpecuniary interest. We can see a 
marked difference between allowing one to be a witness in his own 
behalf on the trial of a case, where his testimony may be discounted 
or its weight diminished in consideration of his interest, and allowing 
such interested party to confer upon his own paper a special privilege 
lien or priority, which may be antagonistic to the rights of others. 
The witness testifies in the bright sunlight of judicial investigation, 
under the scrutiny of the court and jury, and is subject to cross- 
examination; but to allow an officer in private or public to dis- 
charge a function in his own interest by which special rights ac- 
crue to him, is obnoxious to public policy and liable to be productive 
of fraud. We do not see that a clerk, who has no interest conditional 
upon the profits, might not as notary public attest deeds, mortgages, 
or conditional bills of sale in behalf of his employer, or that a cashier 
or other officer of a bank, who owned no stock therein, might not do 
the same thing, though this would be of doubtful propriety. 

The exact point now presented to us, so far as we are able to find, 
has not been decided in this state; but upon every ground of public 
policy and good morals we are compelled to hold that a partner, who 
may bean officer authorized to attest papers officially, is disqualified 
to attest instruments taken in behalf of the partnership, or in which 
the partnership has a pecuniary interest, and that a stockholder in a 
corporation, though he may by law be authorized to attest papers for 
others, is disqualified to attest officially, so as to entitle them to re- 
cord, any papers in which the corporation or in which he as a stock- 
holder has a pecuniary interest. Certainly one authorized by law to 
attest writings so as to entitle them to record would be disqualified 
from attesting an instrument drawn in his own interest, either to se- 
cure a debt or to convey title to himself. We apprehend that this 
would not be disputed, and though, in case of a partnership or of a 
stockholder in a corporation, the degree of pecuniary interest would 
be less, the principle would be unchanged. A party at interest is 
competent to testify as a witness to the fact of the execution of a 
writing; but there is a difference of great import to the rights of 
third persons between testifying to the execution of a paper and the 
official attestation of such papers as are required by law to be formally 
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attested so as to admit them to record, Official attestation is not 
strictly judicial; but it is of judicial nature, and requires judicial 
fidelity. The probative force of the attestation by an officer author- 
ized to attest a deed, mortgage, or other like paper is such that, if the 
paper to be recorded has not been thus attested, it requires the oath 
of a witness to admit such paper to record, and after record this pro- 
bative force of the official attestation is again recognized by the courts. 
Not only because of this probative effect so accorded to the act of at- 
testation by an officer authorized to act, but also on account of the 
usually important consequences of the writing itself, public policy for- 
bids that the act of witnessing, and by his signature certifying, the sig- 
nature of the maker, shall be exercised by an officer who is financially 
interested in the conveyance. 

After such an instrument has been recorded, the execution of the 
writing by the maker is presumptively established by the attestation, 
subject to impeachment only by proof to the contrary, or by evidence 
of fraud or imposition inthe procurement. Certainly a person finan- 
cially interested should not be permitted to impart such characteris- 
tics and intrinsic elements to a paper to his own benefit and to the 
detriment of others. Our viewis sustained by the following authori- 
ties: Ogden Bldg., etc., Association v. Mensch, 196 Ill. 554; Hayes 
v. Southern Home, etc., Ass’n, 124 Ala. 663; Devlin on Deeds, § 476; 
Smith v. Clark, 1oo Iowa, 605; Miles v. Kelley, 16 Tex. Civ. App. 
147; Amick v. Woodworth, 58 Ohio 86; Watts v. El Reno First National 
Bank, 8 Okl. 645; Siebold v. Rogers, 110 Ala. 438; Donovan v. St. 
Anthony, etc., Elevator Co., 8 N. D. 585. We think, therefore, the 
court should have excluded the instrument containing the reserva- 
tion of title to the Betts-Evans Trading Company in this case, upon 
the objection made by defendant’s counsel. This being true, the 
plaintiff failed to sustain its case, and there was no error in awarding 
a nonsuit. 


BANK AS DEPOSITORY OF TRUST FUNDS. 


Bank which receives deposit of trust funds withdrawable upon check of receiver 
“countersigned by judge” and pays such funds upon receiver’s check, not so 
countersigned, which funds are misappropriated by receiver, is charged with no- 
tice of breach of trust and liable therefor to trust estate and to surety of receiver 
—But liability barred after four years. 





American Nat. Bank of Macon vy. Fidelity & Deposit Co. of Maryland, Exchange Bank of Macon v. Same, 
Supreme Court of Georgia, Oct. 4, 1907. 


1. If a bank has notice or knowledge that a breach of trust is being committed by 
the improper withdrawal of funds, it incurs liability, becomes responsible for the 
wrong done, and may be made to replace the funds which it has been instrumental 
in diverting; and it appearing that the fundsalleged in this case to have been diverted 
and misapplied were the assets of an insolvent corporation, and that the funds had 
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been deposited in the bank by a receiver appointed by an order of the superior court, 
which provided that such funds should only be paid out on checks signed by the re- 
ceiver and countersigned by the judge, of which order and the provisions thereof the 
bank had knowledge, the creditors of the corporation, to whom the receiver sustained 
a fiduciary relation, would have had the right to enforce the liability incurred by the 
bank because of having paid out such funds upon checks not countersigned as 
provided. 

2. But when the creditors, or the obligee in a bond given by the receiver for the 
faithful performance of his duties relating to the funds, upon a breach of trust by the 
receiver, participated in by the bank, brought suit and recovered judgment against the 
receiver and the surety on the bond, and the surety paid the judgment, such surety 
is subrogated to the rights of the creditors to enforce the liability incurred by the 
bank on account of its participation in the breach of trust by the fiduciary. 

3. It appearing that the right of action against the defendant, once existing in 
favor of the parties to whose rights the plaintiff in this case is subrogated, is barred 
by the statute of limitations, the right of action upon the part of the plaintiff is also 
necessarily barred. 

(Syllabus by the Court.) 


Error from Superior Court, Bibb County; Robt. Hodges, Judge. 


Actions by the Fidelity & Deposit Company of Maryland against 
the American National Bank of Macon and by the same plaintiff 
against the Exchange Bank of Macon. Demurrers to the petitions 
were overruled, and defendants bring error. Reversed. 


The Fidelity & Deposit Company of Maryland, hereinafter called 
the ‘‘Fidelity Company,” brought separate actions against the Ameri- 
can National Bank of Macon, Ga., hereinafter called the ‘‘National 
Bank,” and against the Exchange Bank of Macon, Ga., hereinafter 
designated as the ‘‘Exchange Bank,” alleging substantially the same 
matters of complaint in both petitions. In each case the defendant 
bank filed general and special demurrers, which demurrers were over- 
ruled, and the defendants excepted. The issues presented by the 
bills of exceptions in the two cases are identical, and will be decided 
together, as a decision in one case will necessarily centrol the decis- 
ion in the other. 

The petitions of the Fidelity Company allege the following mater- 
ial facts: In December, 1893, H. C. Tindall and others, owners of all 
the capital stock of the Macon Hardware Company, hereinafter called 
the ‘‘Hardware Company,” a private corporation, filed their petition 
to the superior court of Bibb county, alleging the insolvency of the 
Hardware Company, and praying that a receiver be appointed to ad- 
minister the assets of the corporation for the benefit of its creditors. 
The Hardware Company and its creditors, including the National 
Bank and the Exchange Bank, were made parties defendant to this 
petition. Thereafter the Exchange Bank, the National Bank, and 
numerous other creditors of the Hardware Company entered their 
appearance in said suit, set up certain claims against the Hardware 
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Company, and asserted their rights to share in the distribution of its 
assets. On January 9, 1894, the court passed an order appointing said 
Tindall permanent receiver of the Hardware Company, and designated 
certain banks, among them the Exchange Bank and the National 
Bank, as depositories to receive, hold, and disburse the funds of the 
receivership, 


‘*Provided that the said banks will pay the customary rates of in- 
terest on such deposits at the rate of 5 percent. per annum, if left in 
the banks for six months, and no interest to be charged for the last 
30 days prior to said money being checked out; each bank to have 30 
days’ notice of the intention to check.” 


Said order also provided that: 


‘*The said receiver is hereby authorized and directed to make his 
deposits as aforesaid in his name as receiver, avd no checks shall be 
drawn against said deposits, except in his name as receiver, counter- 
signed by the judge presiding of this court, except that checks drawn 
for expenses may be drawn without being countersigned by the judge 
as aforesaid, but the said checks shall specify for what expenses drawn.” 


The Exchange Bank, the National Bank, and certain other named 
banks accepted said designation as depositories under the terms of 
said order and the Fidelity Company became security upon the bond 
of the receiver. 

It is alleged in the petition that, by virtue of said order of 
the court and the acceptance of the terms of said order by the Ex- 
change Bank, the National Bank, and the other named banks, said 
banks so designated as depositories agreed with the court and with the 
creditors of the Hardware Company not to pay out the funds so re- 
ceived, except on checks drawn by the receiver and countersigned by 
the judge of the superior court, unless said checks were drawn for 
expenses and so specified; that the Exchange Bank and the National 
Bank failed and neglected to comply with the requirements of the 
aforesaid order of the court, and paid, out of the funds deposited with 
them, varioussums, aggregating $2,901.53 and $475.44, respectively, 
upon checks signed by ‘‘H. C. Tindall, receiver;” that none of said 
checks had upon them any statement with reference to expenses, and 
were not countersigned by the judge, as provided in said order; and 
that the receiver appropriated the money so withdrawn to his own use 
and has never accounted forthe same. Onthe 22d day of February, 
1901, a judgment was entered in favor of a number of the creditors 
of the Hardware Company, decreeing that said creditors should be 
entitled to participate in the distribution of the assets of the receiver- 
ship in the hands of said receiver; and said receiver failed to ac- 
count to the court for the sum of money which he had withdrawn 
from said depositories and misappropriated as above setforth. There- 
after, on March 26, rg01, R. A. Nisbet, clerk of the superior court, 
the obligee in the receiver’s bond, brought suit, for the use of the 
creditors of the Hardware Company, on said bond, against Tindall, 
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receiver, as principal, and the Fidelity company, as security, to re- 
cover the amount for which Tindall as receiver failed to account 
when required by the court to do so, which amount was composed 
in part of the sum of $2,901.53 which had been withdrawn from the 
Exchange Bank and misappropriated by the receiver, and the sum of 
$475.44 which had been withdrawn from the National Bank in a like 
manner and misappropriated. Judgment against Tindall, receiver, 
and the Fidelity Company, security, was obtained on January g, 1903, 
and on the 8th day of February, 1904, the judgment was ae in full 
by the Fidelity Company. 

Petitioner alleges that the Exchange Bank and the National Bank 
knew that the drawing of said checks, the same not being for expenses 
and not countersigned by the judge, was unauthorized by the decree 
or order of the court, and said banks thereby enabled said receiver to 
commit a breach of trust by misappropriating the money so obtained ; 
that the creditors of the Hardware Company had a right to recover 
from the banks the sums of money which had been paid out on said 
checks; and that, having paid the judgment rendered against it, as 
security on the receiver’s bond, in favor of such creditors, it is sub- 
rogated to the rights of said creditors as against the Exchange Bank 
and the National Bank. The insolvency of said Tindall, receiver, is 
also alleged, and petitioner prays judgment against the defendant 
banks for the respective amounts which had been withdrawn from 
them on said unauthorized checks. 

Two of the grounds of demurrer are ‘‘that there is no right of ac- 
tion in said petition, as amended, in the plaintiff against this defend- 
ant,” and ‘‘that, as it appears from the face of the petition that the 
checks alleged to have been illegally paid by this defendant were 
drawn and paid by this defendant more than four years prior to the 
bringing of this action, therefore said cause of action is barred upon 
the face thereof.” 


Beck, J. (afterstating the facts as above). 1. In the absence of no- 
tice or knowledge, a bank cannot question the right of a customer to 
withdraw a fund, nor refuse the demands of the depositor by check; 
and it is also true that, if money be deposited by one as trustee, the 
depositor, as trustee, has the right to withdraw it, and, in the absence 
of knowledge or notice to the contrary, the bank would have a right 
to presume that the trustee would appropriate the money when drawn 
to a proper use; but it is also true that, if a bank has notice or knowl- 
edge that a breach of trust is being committed by the improper with- 
drawal of funds, it incurs liability, becomes responsible for the wrong 
done, and may be made to replace the funds which it has been instru- 
mental in diverting. The Supreme Court of Maryland held that a 
bank, which credited a check to the individual account of a named 
person, when the check itself stated that it was for ‘‘deposit to the 
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credit of’ the person named, with the word ‘‘trustee” added to his 
name, was liable for participating in the breach of trust in case of loss 
ensuing to the trust estate by reason of his drawing out the fund by 
checks on his personal account. In the case referred to the court 
said: ‘‘To deposit to the credit of Henry W. Clagett, trustee, was an 
explicit notification to the bank that Clagett was not the actual owner 
of the money. It was an equally explicit instruction to the bank not 
to place the fund to the credit of Clagett’s personal account. * * * 
Knowing that the money was not Clagett’s, but that it was payable to 
him, and to be deposited to his credit as trustee, the bank had no au- 
thority to place it to his individual credit; and, if loss ensued by rea- 
son of Clagett drawing the fund out by check on his personal account, 
the bank is liable to make restitution tothe trust estate. The bank, 
in the eye of the law, participated in the breach of trust of which 
Clagett was guilty.” Duckettv. Nat. Bank, 86 Md. 403, citing Bundy 
v. Monticello, 84 Ind. 119. ‘‘If the bank participates with the trustee 
in a misappropriation of the funds, or knowingly permits such mis- 
appropriation to take place, it must answer to the beneficiary for loss 
thereby occasioned.” 3 Am. & Eng. Enc. Law (2d Ed.) 832. See, 
also, cases cited supporting the text. 

Much stronger is the reason for holding, in the case at bar, that 
the bank participated in the breach of trust,than in the case of Duckett 
v. Nat. Bank, supra. It was agreed in this latter case, in behalf of 
the bank, that if the bank had obeyed the direction given to it, and 
had opened an account with Clagett (the depositor) as trustee, still 
Clagett could have withdrawn the funds on checks appropriately 
signed, and could then have misapplied the money without involving 
the bank. But in the case at bar Tindall, the receiver, could not by 
checks, however appropriately signed by himself, unless they were 
also countersigned by the judge, have withdrawn the funds. Such 
were the express terms of the order ordecree. Thedefendants knew 
the provisions made in the decree as to the manner in which checks, 
except checks for expenses, should be signed. They knew that they 
were depositories of trust funds, for the safeguarding of which ex- 
traordinary care and caution was being exercised by the court. We 
do not know by the use of what terms of direction, in a decree or 
order for the deposit of funds in a designated bank, more emphatic 
notification could have been given this defendant that payment upon 
any check, not countersigned as prescribed in this order, would 
amount to an aiding of a trustee in the misapplication of the funds. 
By the improper withdrawal of the funds Tindall was clearly guilty 
of a breach of trust. The bank had knowledge of this breach of trust, 
knowing, as it did, the express terms upon which Tindall might check 
out the money—terms which, so far as affect the sum now sued for, 
were plainly violated. Having the knowledge that a breach of trust 
was being committed, by payment of the checks improperly drawn 
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and not countersigned by the judge of the superior court, it aided in 
that breach, and in the consequent misapplication of the funds; and, 
having done so, it became liable to the beneficiaries of the trust— 
that is, to the creditors of the Macon Hardware Company, to whom 
Tindall sustained a fiduciary relation. 

2. Thatliability determined, we have to decide whether the surety, 
having paid the judgment against its principal, the receiver, was sub- 
rogated to all the rights and remedies of the obligee in the bond and 
the creditors of the Macon Hardware Company against the bank for 
having participated in the breach of trust and enabled the receiver 
to misappropriate the funds. ‘‘A surety who has paid the debt of 
his principal is subrogated both at law and in equity to all of the rights 
of the creditor, and in a controversy with other creditors ranks, in 
dignity, the same as the creditor whose claim he paid.” Civ. Code 
1895, § 2995. ‘‘Heis entitled also to be substituted in place of the 
creditor as to all securities held by him for the payment of the debt.” 
Id. 2996. That the surety was entitled, under the facts alleged in 
the petition, to the beneficial application of the doctrine of subroga- 
tion, seems toadmit of little doubt. We find a general statement 
of the doctrine as follows: ‘‘Sureties of a fiduciary, who are com- 
pelled to satisfy a liability occasioned by his default, devastavit, or 
breach of trust, will be subrograted to all rights and remedies of the 
cestui que trustent, the creditors, or other beneficiaries, against the 
fiduciary or those participating in the default, devastavit, or breach 
of trust. This rule is applicable to receivers.”” 27 Am. & Eng. Enc. 
Law (2d Ed.) 219. Inthe case of Orem v. Wrightson, 51 Md. 34, it 
was held that the doctrine of subrogation ‘‘is not founded on con- 
tract, but has its origin in a sense of natural justice. So soon asa 
surety pays the debt of the principal debtor, equity subrogates him 
to the place of the creditor, and gives him every right, lien, and 
security to which the creditor could have resorted for the payment 
of his debt.” 

These general statements of the doctrine of subrogation receive a 
special application in an adjudicated case directly in point upon the 
question now before us. In the case referred to it was said that, 
where a bank has participated in the clerk of the court’s breach of 
trust in receiving to his personal credit and converting to his own use 
interest allowed to him for the use of the state’s money placed to his 
credit as clerk a surety on the clerk’s official bond, who has paid a judg- 
ment recovered by the state, is subrogated to every right of the state 


in respect of the claim, including the right of the state against the bank. 
The court says: *‘ The theory of the appellant’s case is that the bank 
so aided and participated in Van Sant’s diversion to his own use of the 
interest on the deposits as to have been equally guilty with him of 
the breach of duty thereby made, which, in view of his relation to 
the deposits, amounted to a breach of trust; that under those cir- 
cumstances the state could have recovered from the bank the amount 
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of the diverted interest; and that the appellant, having as surety 
satisfied to the state the amount of its loss, is entitled to be subro- 
gated to its rights against the bank in the premises.” And the court 
added, in upholding the contention of the appellant: ‘‘ The facts of 
the present case, in our opinion, bring it within the class of cases last 
referred to [holding that the surety of a fiduciary is subrogated to 
the rights and remedies of both the trustee and the cestui que trust 
against the fiduciary and those partcipitating in the wrongful act], 
and we think, both upon principle and authority, the appellant 
should be subrogated to the right of the state to recover from the 
appellee as a participant in Van Sant’s breach of trust in receiving 
to his personal credit and converting to his own use the sum of 
$3,774.70, allowed to him by the appellee in return for the use of the 
state’s money deposited to his credit as clerk of the court of common 
pleas.” American Bonding Co. v. National Mechanics’ Bank, 97 
Md. 598. 

3. But while, as we have seen, the plaintiff in this case, as the 
surety, became subrogated to the rights of the creditors to enforce 
the liability incurred by the banks on account of their participation 
in the breach of trust, relatively to the right to enforce that liability 
the plaintiff in this case stands in the place of the obligee in the bond 
or of the creditors, for whose benefit this bond was taken. The par- 
ticipation by the bank in the breach of trust, in paying out the 
money improperly upon checks drawn by the receiver without being 
countersigned as provided in the order, was a wrong or tort against 
the creditors, giving rise to a right of action against the wrongdoer, 
the bank, at the time of the commission of the wrongful act; and 
inasmuch as the tort on the part of the bank was complete at the 
time of the wrongful payment of the checks, and it became immedi- 
ately liable to suit for such wrongful act, the statute of limitations 
began to run immediately, and at the expiration of four years from 
that date the right of action was barred by the statute of limitations. 
This is clearly so, had the obligee in the bond or the creditors sought 
to enforce the liability incurred by the bank; and with reference to 


the enforcement of that liability, the surety, the plaintiff in this case,. 


stands in no better position than would the party to whose rights he 
is subrogated. ‘‘The plaintiff, being subrogated, as he was, to all 
the rights of A., can have and exercise no greater rights than he 
had. This is a cardinal principle in all cases of subrogation. 
Where one takes the place of another, he can take and exercise no 
greater rights than such other could have done.”’ Harris on Subro- 
gation, p. 580, § 841, citing Walker v. Vaudry, 4 Rob. (La.) 395. 
See, also, Rodman v. Sanders, 44 Ark. 504. 

In the present case, the first of the unauthorized payments by the 
bank upon the receiver’s checks was made on the 2oth day of Janu- 
ary, 1894, and the last was made on the 23d day of January, 1899; 
and this action was instituted on the 29th day of July, 1904. Itis 
clear, therefore, that the creditors could not enforce this demand 
against the bank; and, if they could not, the plaintiff, who was sub- 
rogated to their rights, could not. This being true, and these facts 
appearing on the face of the petition, the demurrer setting up the 
bar of the statute of limitations should have been sustained, and 
the court erred in overruling it. 


Judgment reversed. All the Justices concur. 











Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


POSTAL SAVINGS BANKS. 


From the annual report of Gzorce v. L. Meyer, Postmaster-General, November 30, 1907. 


I earnestly recommend the establishment of postal savings banks: 

First. In order to encourage among our people economy and thrift. 

Second. In order to afford a place of deposit free from any possibility of doubt 
or suspicion for vast sums of money which might otherwise be hoarded and kept out 
of circulation through ignorance or lack of confidence. 

Wherever it may be, this money has lost its proper functions and the business of 
the nation not only receives no benefit from it, but even the prosperity of the country 
suffers and may be eventually destroyed. Money deposited in postal savings banks 
would be absolutely safe, as the Government would be back of it. 

More than seven millions of immigrants landed in this country during the past ~ 
ten years, and it has been demonstrated that in the aggregate immense sums of 
money have been hoarded or sent away by these people. In many instances it has 
been found that, for want of postal savings banks, money orders are being bought, 
payable to the purchaser, good for one year. 

During the fiscal year ended June 30, 1907, the Post-Office Department sent to 
European countries alone in the form of money orders $72,111,748.94. Of this sum, 
$18,986,519.61 went to Italy (representing 459,795 money orders, averaging $41.29 
each); $16,363,991.66 to Austria-Hungary; $11,582,028.54 to Great Britain, and 
$7,250,853.69 to Russia. This money, while it was accumulating, would naturally 
have been placed for safety in the postal savings banks. In fact, it has been brought 
to my attention that money of the immigrants, on account of its possessors being ignor- 
ant of our language and suspicious of our private institutions, is being sent home in 
order that it may be placed in the postal savings banks of their native countries. It 
is believed that this would not bethe case, in many instances, if we had postal sav- 
ings banks in the United States. 

The total amount of deposits in the savings banks of this country is $3,690,078,- 
945. Of this amount, $1,394,296,034 is in the State of New York; $1,229,701,214 is 
in the New England States, $694,081,142 being deposited in the State of Massachu- 
setts; $282,508,956 is in the State of California; $159,174,012 is in the State of Penn- 
sylvania; $194,668,858 is in the State of Illinois; $135,370,436 is in the State of Iowa, 
and but $294,359,435 in therest of the United States. 

From these figures it will be seen that 38 per cent is in New York State; 33 per 
cent is in the New England States, about 19 per cent being in Massachusetts; 7.66 per 
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cent in California; 4 per cent in Pennsylvania; 5 per cent in Illinois; nearly 4 per cent 
in Iowa, and only about 7.98 per cent in al] the remaining States. 

It has been computed that in the New England States the post-office averages 
only about 15 miles from the Savings bank, the distance in the Middle states averages 
25 miles, in the Southern States 33 miles, and in the States west of the Rockies 55 
miles. It is believed that postal savings banks would be a great accommodation and 
an incentive to the great mass of people who have not the proper facilities near their 
homes for placing their savings in safe-keeping. 

From a study of the system which is working so satisfactorily in Canada it is be- 
lieved that practically no additional clerk hire is required in the various post-offices, 
the entries being made by the money-order clerk. That the postal savings bank business 
can be handled with safety is best attested by the results in Canada, where in thirty- 
nine years $465,000,000 have been received and disbursed, with a loss tothe government 
of not more than $25,000. The total deposits in postal savings banks there at pres- 
ent aggregate $50,000,000. 

It is recommended that the Postmaster-General be given authority to designate 
all money-order post-offices, and such other post-offices as may be deemed necessary, 
to receive deposits of money for savings; deposits to be accepted in even dollars, with 
$1 asa minimum; post-masters to be required to receipt for such deposits in the 
pass books of the depositors and to make daily reports thereof to the Postmaster- 
General, who will acknowledge receipt of the deposits direct to the patrons; money 
deposited in the postal savings bank not to be liable to demand, seizure, or detention 
under legal processes against the depositor. Withdrawals may be made at any time 
subject to certain regulations. 

On deposits made in postal savings banks a rate of interest of 2 per cent per an- 
num is suggested, the deposits to be limited to $500 by any one person; any individ- 
ual in the United States 10 years old or more to be permitted to open an account in 
his own name and deposit to his credit an amount not in excess of $500. A child 
under Io years of age to have an account opened in his name by a parent or guardian, 
but withdrawals are not to be made until the child attains the age of 10. 

That the money deposited in the postal savings banks may return to the chan- 
nels of trade, authority is asked to place it in the national banks which are Govern- 
ment depositories in the States where the money is deposited in the post-offices. In 
consultation with a number of presidents of national banks in various parts of the 
country I have been assured that on special deposits of this character from the Post- 
Office Department they would allow a rate of interest of 2% per cent. As the Post- 
Office Department (Government) is a preferred creditor, it would not demand collat- 
eral from the banks in the way of bonds. There would be the safeguard of having 
the Comptroller of the Currency report regularly on the standing of the banks that 
are used as depositories, and the double liability of the stockholders of the national 
banks would be an additional assurance of the security of the deposits. Thus the 
principal object of the savings banks would be to encourage habits of economy, not 
only among our own men and women, as well as children of 10 years of age or over, 
who live in places remote from any bank, but also to encourage the foreign settler 
to deposit his earnings in this country, because after he had accumulated a few 
hundred dollars he would not be content to receive merely 2 per cent interest, but 
would possibly seek to purchase a home, and the moment he acquired real property 
here he would become a more conservative citizen, would be actively interested in the 
affairs of the nation, and at the same time would place himself and his dependents 
beyond the likelihood of becoming public charges. Should, however, his earnings 
remain in the postal savings banks the fact that he had an interest in the Govern- 
ment and something at stake would tend to make him a more desirable citizen. 
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POSTAL SAVINGS BANKS BILL. 
60th Congress. First Session. S. 1234. 


In the Senate of the United States. December 5, 1907. Mr. Carter introduced 
the following bill; which was read twice and referred to the Committee on Post-Offices 
and Post-Roads. 


A Bill to establish Postal Savings Banks for depositing savings at 
interest with the security of the Government for repayment 
thereof, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That there be, and is hereby, established a sys- 
tem of postal savings banks, to be under the direction and supervision of the Post- 
master-General and the Secretary of the Treasury, in conformity to the provisions of 
this Act. 

SEc. 2. That each and every post-office within the United States which is 
authorized to issue money orders, and such others as the Postmaster-General, in his 
discretion, may from time to time designate, are hereby declared to be postal savings 
bank offices to receive deposits and invest for or repay the same to the depositors or 
their legal representatives, as herein provided: Provided, That the Postmaster- 
General may, if he deems it necessary or more practical, establish at first postal sav- 
ings banks only at the money order offices of the first, second, and third classes, and 
then extend the system as rapidly as practicable to all other post-offices named above. 

SEC. 3. That any person, including married women and minors (unless the 
parents or guardians of the latter shall file a written protest), may deposit and open 
an account at any one of such offices. Deposits of married women, or from a single 
woman who may afterwards marry, shall be kept as her sole and separate property, 
same as if she were single; and such deposit shall not be subject to the control nor 
be liable for the debts of her husband. Deposits may be made by husbands, pay- 
able to their wives or any member of their family. Parents may accumulate a fund 
for their growing children by depositing a sum of money for each, to be paid at 
some specified date or when each child becomes of age. 

Sec. 4. That at least one dollar, or a larger amount in multiples of ten cents, 
must be deposited before an account is opened with the person depositing the same, 
but ten cents or multiples of the same, may be deposited in pass book after such 
account has been opened: Provzded, That no one shall be permitted to deposit 
more than two hundred dollars in any one calendar month: And provided further, 
That in order that smaller accounts may be saved and deposited, any person may 
purchase from any such office, for one cent, a postal savings card, on which may 
be attached especially prepared adhesive stamps, to be known as “‘postals savings 
stamps,” and when the stamps so attached amount to one dollar or a larger amount 
in multiples of ten cents, including the one cent postal savings card, may be pre- 
sented to any such office as a deposit for opening an account; or when the stamps 
attached amount to ten cents, or any multiple of ten cents, including the one-cent 
postal savings card, it may be presented to the office where such person has an 
account as a deposit, but no stamps other than the specially prepared postal savings 
stamps shall be accepted as a deposit; and when such card and stamps thereon 
attached are redeemed by any postmaster he shall cancel the same. It is hereby 
made the duty of the Postmaster-General to prepare such postal savings cards and 
postai savings stamps of the denomination of one cent, four cents, five cents and ten 
cents, and keep them on sale at every postal savings bank office; and every such 
postal savings bank office shall be kept open for the transaction of business every 
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day (Sundays and legal holidays excepted) during the usual business hours of the 
town or locality where such bank is located, or between such specific hours as the 
Postmaster-General may direct, and as late as nine o’clock postmeridian on at least 
two evenings in each week. 

SEC. 5. That the postmaster of any such office shall, upon the receipt of any such 
deposit for opening an account, deliver to the depositor a postal savings bank pass 
book, which shall bear the name of the person for whom the deposit is made and 
such other memoranda as may be necessary to identify the same, as well as the sig- 
nature or mark of the depositor, in which pass book the postmaster shall, at the 
time, enter the amount and date of the deposit, and the entry shall be attested by 
him in such manner and under such regulations as the Postmaster-General may di- 
rect, and every succeeding deposit shall be entered and certified in like manner; 
and every such deposit shall, on the day of such receipt, be reported by the postmaster 
to the Postmaster-General, and the acknowledgment of the Postmaster-General, sig- 
nified by the officer whom he shall appoint to designate for that purpose, shall be 
forthwith transmitted to the depositor, and the said acknowledgment shall be con- 
clusive evidence of the claim of the depositor to the repayment of the deposit on de- 
mand, with any interest that may have been allowed and entered, or may have ac- 
crued ; and until such acknowledgment shall have been received the entry by the 
proper officer in the deposit pass book shall be conclusive evidence of title as re- 
spects the deposit made; and it shall be the duty of every depositor to see that he 
receives such acknowledgment. If he does not receive the acknowledgment within 
twenty days of the time of making his deposit with the postmaster, it shall be the duty 
of the depositor to notify the Postmaster-General of such fact, and to demand from 
the Postmaster-General the acknowledgment due him. In case a depositor shall 
lose his pass book, he may secure a duplicate of the same upon application to the 
Postmaster-General, upon the payment of a charge to be fixed by the Postmaster- 
General by general regulation, but in lieu of payment of cost of same it may be 
charged to the account of such depositor. 

Src. 6. That interest at the rate of two per centum per annum shall be 
computed, allowed and entered in the pass book to the credit cf each depositor once 
in each year, and shall be added to and become a part of the principal money; but 
such interest shall not be computed or allowed on any amount less than one dollar 
or some multiple thereof, and not commence till the first day of the calendar month 
next following the day of such deposit, or when deposits of a less amount shall have 
amounted to the total of one dollar, and shall cease on the first day of the calendar 
month in which such deposit is withdrawn; Provided, That if any deposit shall ex- 
ceed five hundred dollars in any one year, no interest shall be allowed on that part 
of the deposit in excess of the five hundred dollars, exclusive of accumulated in- 
terest, and that interest shall never be allowed on any amount to the credit of any 
one person in excess of one thousand dollars, exclusive of accumulated interest. 

SEc.7. That every depositor shall forward his deposit pass book, in an envel- 
ope free of postage, which will be furnished him at the postal savings bank office, 
once in each year, on or within thirty days after the anniversary of the first deposit 
made, for examination and entry of amount of interest found due. 

Sec. 8. That on demand of the depositor or person legally authorized to claim 
on account of a depositor, made in such form and manner as shall be prescribed by 
the Postmaster-General, for repayment of any deposit or any part thereof, the Post- 
master-General shall draw a check on the Treasury for the amount, or may issue an or- 
der or warrant on any postal savings bank office, payable to the depositor, and forward 
the same to the depositor forthwith, and such check may be cashed at any postal sav- 
ings bank office; but an order or warrant shall be cashed only at the office on which 
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it is drawn ; Provided, That when the deposit has been made by a trustee for an- 
other the application must be signed by both of such parties, or the survivor, or the 
executor, or the administrator of the survivor representing said party: And provided 
further, That when a deposit has been made by a minor under fifteen years of age 
the application shall also be signed by the parent or guardian if such party shall 
have filed a written request or notice to that effect. 

SEC. 9. That no sum of money deposited under this Act shall while in the hands 
of any postmaster, or while in the course of transmission to or from the Postmaster- 
General, or while in the possession of the United States, at any time be liable to de- 
mand, attachment, seizure, or detention under any legal process against the depositor 
thereof. 

SEc. 10, That the postmasters and other officers of the post-office engaged in 
the receipt or payment of deposits shall not disclose the name of any depositor, or the 
amount deposited or withdrawn, except to the Postmaster-General, or to such of his 
officersas are appointed to assist in carrying into operation the provisions of this Act, 
or to such other person or persons as the Postmaster-General may, by general regu- 
lations or special order, direct. 

SEC. 11. That all moneys received for deposit under this Act shall be forwarded 
to the Postmaster-General, or to such United States depository as he may direct, as 
often as once each week, and daily from such offices as he may designate; and all 
moneys so forwarded shall be paid into the Treasury and shall be credited to an ac- 
count to becallied “The post-office savings bank account;” and all sums withdrawn 
on account of depositors or for other purposes shall be charged to suchaccount. The 
Postmaster-General may with the advice and approval of the Secretary of the Treas- 
ury, designate such United States depositories as may be convenient for the postal 
savings bank officers and for the Treasury, where deposits provided for by this Act 
may be forwarded by postmasters. 

SEc. 12. That the Secretary of the Treasury is hereby authorized and directed 
to invest such postal savings bank funds, in excess of what shall be deemed by him 
and the Postmaster-General necessary to keep on hand as a reserve for redemption 
purposes and for expenses of administering this Act, in United States bonds, as far 
as possible to do so, and realize a profit for the postal savings bank fund; and he is 
further authorized to invest any funds that he may not be able to so invest in State 
bonds under same limitations, or toloan to banks or approved depositories within 
the States where such postal deposits are made, upon such security and under such 
rules and regulations as he may prescribe, at a rate of interest that will yield a profit 
for the postal savings bank fund, and all such postal savings deposits ars hereby de- 
clared preferred claims against the banks holding the same, and against any persons 
who have become bound as security therefor: Provéded, That the Secretary of the 
Treasury, instead of investing or loaning such funds in the manner provided above, 
may turn the same, or any part of the same, into the general fund of the Treasury 
when, in his judgment, the condition of the Treasury demands it. 

SEC. 13. That the banks receiving deposits of postal savings funds, as provided 
in this Act, shall keep separate and distinct accounts of all receipts and payments ; 
and the balance sheets of such accounts, from the first of January to the thirty-first 
of December in each year, inclusive, and for any shorter period, if the same be re- 
quired, shall be filed with the Secretary of the Treasury and Postmaster-General and 
laid before Congress not later than the thirty-first day of January in each year. 

Sec. 14. That the Postmaster-General, with the consent and approval of the 
Secretary of the Treasury, if he shall deem it wise and necessary for the better work- 
ing of the postal savings bank system, may designate certain post-offices of the first- 
class as subdepositories which, for a certain area, may be directed and required to 
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perform, under rules and regulations, certain duties of the Post-Office Department in 
the postal savings bank work, such as receiving daily reports and remittances from 
the postal savings bank offices within a given area, and receipting for the same, re- 
paying to depositors on proper demand, and such additional duties as may be found 
necessary or expedient to facilitate the administration of this system ; and the post- 
masters at subdepositories shall, at the end of every calendar month, or more fre- 
quently if required, make reports to the Secretary of the Treasury of all postal sav- 
ings funds as shall have been received by them during the preceding month or shorter 
period from the receiving offices, and amounts disbursed upon demand of depos- 
itors, and at the same time furnish copies of said reports to the Postmaster-General, 
together with any further detailed report he may require; and also transmit said 
moneys not disbursed to the Secretary of the Treasury or such banks or approved 
depositories as the Secretary of the Treasury may designate in conformity with the 
terms and provisions of section eleven of this Act. 

SEC. 15. That any depositor having standing to his credit for three months the 
sum of ten dollars or more may make application to the Postmaster-General that 
United States bonds be issued to him in lieu of such deposits; thereupon the 
amount specified by the applicant, being in ten dollars or multiple thereof, shall be 
transferred to the general fund of the Treasury, and bonds of the denomination of 
ten, fifty, or one hundred dollars each shall be issued to the depositor in lieu thereof 
at his option, one ten dollar bond for each ten dollars, or one fifty dollar bond for 
each fifty dollars or one one hundred dollar bond for each one hundred dollars so 
transferred. All such bonds shall be due and payable in any lawful money of the 
United States on or before twenty years from date at the option of the Government, 
or upon demand of holder after six months notice; shall be dated July first or Janu- 
ary first of the year issued, and shall bear interest at the rate of two and four-tenths 
per centum per annum, which interest shall become due and payable on the thirtieth 
day of June of each year; and such bonds shall be known as United States Postal Sav- 
ings bonds, and the words “United States Postal Savings Bonds "’shall be printed upon 
the face of each of said bonds. And the holder of such bonds may deposit the same 
with the Post-office Department at Washington for safe-keeping and take the Post- 
master-General’s receipt for the same: Provéded, That not more than one thousand 
dollars face value of such bonds shall be issued to any one depositor in any one year. 
That the Secretary of the Treasury shall cause to be prepared the various denomi- 
nations of United States postal savings bonds that may be required. 

SEc. 16. That the Postmaster-General may, in his discretion, or shall, upon 
the request of the Secretary of the Treasury, require an additional bond of any 
postmaster of a postal savings bank office or subdepository, provided that such bond 
shall not be excessive or unreasonable in amount. 

SEC. 17. That the Postmaster-General, with the consent and approval of the 
Secretary of the Treasury, shall make the necessary regulations and prepare the 
necessary instructions for carrying this Act into effect, including regulations regard- 
ing the deposits and withdrawal of deposits by minors and trustees, and the final 
disposition of deposits of deceased persons, and such regulations and instructions 
shall be binding on all persons to the same extent as if such regulations formed part 
of this Act ; and the Postmaster-General may, with the approval of the Secretary of 
the Treasury, change such regulations from time to time as may be found neces- 
sary to secure the best administration of this Act; and the Postmaster-General shall 
transmit to Congress on the first day of each session a copy of all regulations made 
and in force and of all changes made subsequent to his last report, and the reasons 
for such changes. 

Sec. 18. That the Postmaster-General shall cause to be prepared and printed all 
necessary books and blanks required to carry this Act into effect. 
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SEC. 19. That the Postmaster-General shall, as soon as practicable after the 
end of each month, make a report to the Secretary of the Treasury of all moneys re- 
ceived and paid during the preceding month, and the total amount of deposits at the 
end of each month, and such report shall be published by the Secretary as soon after 
the close of the month as is practicable. The Postmaster-General shall make an 
annual report of the total amount of the deposits received and repaid to depositors, 
or invested for them and the total amount due depositors for each year ending June 
thirtieth, with the classification of depositors and the amount deposited, drawn out, 
and the amount due each class, and a statement of expenses incurred ; also a copy 
of all regulations made and in force and of all changes made in regulations since his 
last report, and the reasons for such changes, and such other particulars and recom- 
mendations as he shall deem necessary. Such annual report shall be transmitted to 
Congress upon the first day of each regular session. 

SEC. 20. That there is hereby created the office of Fifth Assistant Postmaster- 
General, and such officer shall be appointed in the same manner in which the other 
Assistant Postmasters-General are appointed and with the same salary. The duties 
of such officer shall be, under the direction and subject to the supervision of the 
Postmaster-General, to take charge of and conduct all the business of the Post- 
Office Department pertaining to postal savings banks., And it is hereby made the 
duty of the Secretary of the Treasury to designate such officer or officers and sub- 
divisions of his Department as may be necessary to take charge of and conduct the 
business of the Treasury Department pertaining to postal savings banks. 

SEC. 21. That the provisions of the several statutes relating to the larceny, em- 
bezzlement, or misappropriation of the postal funds, money order funds, postage 
stamps, stamped envelopes, or postal cards, and to the forging or counterfeiting of 
postage stamps, the stamps printed upon stamped envelopes or postal cards, or the 
dies, plates, or engravings used in the manufacture of the same, be, and they are 
hereby, extended, including the punishment prescribed therefor, and made applica- 
ble to the commission of similar crimes in connection with the postal savings sys- 
tem hereby established. 

SEC, 22. That the sum of one hundred thousand dollars, or so much thereof as 
may be necessary, is hereby appropriated to carry this Act into effect and operation, 
and that the expenses of administering this Act shall be paid out of the money re- 
ceived under the operation thereof. 

SEC. 23. That this Act shall take effect on the first day of the third calerdar 
month after the approval thereof. 


Ss 
SAVINGS DEPARTMENTS OF NATIONAL BANKS. 


A suggestion which is worthy of discussion at this time is one made by Mr. 
William Hanhart, secretary of the Savings Bank Section of the American Bankers’ 
Association at the last annual meeting of the section. He pointed to the fact that 
many national banks now operate savings departments as a branch or auxiliary of 
their commercial banking business, and suggested the advisability of Congress ex- 
pressly recognizing, legalizing and regulating this function of the national banks by 
proper amendment of the national bank act. Small national banks are located all 
over the west and south in places where institutions for the sole purpose of savings 
do not exist. Such banks could properly perform the functions of a savings bank ; 
be authorized to invest savings deposits in real estate within prescribed limits and 
thus keep the money employed in the locality ; and be a means of supplying the lo- 
cality with facilities for saving, the absence of which in small places is one of the 
grounds upon which the establishment of postal savings banks is urged. We have 
not space here to go into this subject fully but would like to hear from our readers 
upon the proposition. 
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GILSON S. WHITSON. 


The death of Gilson S. Whitson, Vice President of the National City Bank, of 
New York, on November 24, came as a surprise to the banking fraternity of the 
United States. But two months prior to his demise he had presided over the Con- 
vention of the American Bankers’ Association at Atlantic City having served as 
President of that association for a year. 

Mr. Whitson died at the age of 63, after having spent the greater part of his 
life in the banking business. Had he lived until February, 1908, he would have 
completed forty years of constant service in the National City Bank. He entered 
that institution in February 1868, as gold teller. Prior to entering the National 
City Bank, Mr. Whitson was employed in the Importers and Traders’ National 
Bank and in the Bank of New York. His first employment, however, in the business 
world, was in the Dry Goods house of Lord & Taylor, in the finance department. 





Mr. Whitson was a man beloved by all who knewhim. His eventemperament 
and genial disposition gained for him many friends everywhere. He belonged to 
the old school of bankers, and the conservative banking methods that he acquired in 
his early training were so deeply imbedded in his mind that he was loth to depart 
from them in later years. Few men in the banking business today are more 
thoroughly versed in all the details of their respective institutions than was Mr. 
Whitson in the affairs of the National City Bank. Having begun as gold teller he 
successfully passed through the various grades to that of vice-president and director. 
He was greatly loved and admired by his immediate associates, from the president to 
the messengers. Mr. Whitson had a kind word for all. An evidence of the esteem 
he was held in by his associates was portrayed in an emblem attached to the floral 
tribute from his associates in the bank at his funeral which read: “In memory of our 
old associate and dear friend whom we all loved.” 

Mr. Whitson was a member of the New York Chamber of Commerce, the Met- 
ropolitan Museum of Art, the American Museum of Natural History and a director 
in the}New York Wrapping Machine Co. 











The Danger of the Fowler Currency Plan. 


[COMMUNICATED.] 


ROM the first formulation by Mr. Fowler of his scheme of an 
issue of currency by the National banks based upon their capi- 
tal or assets secured by a tax upon such issue, I have been con- 

vinced of the danger of such a scheme, and when, several years ago, 
it seemed possible that a bill embodying it might be pushed through 
Congress, I gave the matter considerable attention. I was surprised 
to find what he and the legislators and bankers generally seemed ig- 
norant of, that a scheme almost on all fours with his had been tried 
in the State of New York and had verified the judgment I had formed 
of it by failing disastrously. 

When Mr. Fowler succeeded in getting his bill reported to Con- 
gress it was accompanied by a minority report of his committee so 
crushing in its effect that I considered all danger passed, and it was, 
for the time. But now that Mr. Fowler from his high position of 
Chairman of the Currency and Banking Committee of the House of 
Representatives, still persists in advocating the same or a similar 
scheme and makes the charge that the late money crisis, as it is 
called, was directly caused by the want of a ‘‘ flexible ” currency sys- 
tem, and many bankers and business men and lawmakers receive 
those ideas with favor, it seems to me that thinking and conservative 
students of the question should present the other side. 

The Legislature of the State of New York passed the act referred 
to, called the ‘‘ Bank Fund Act,” on the second day of April, 1829, 
published in the Session Laws of that year as Chapter 94; its provis- 
ions were substantially as follows: 

1. All banks thereafter organized in the State or having charters 
extended, were taxed one-half of one per cent. annually until the fund 
in the hands of the State Treasurer should reach the amount of three 
per cent. of such capital. This fund was held as a guarantee for the 
payment of all debts, including currency bills issued by them of 
banks which should become insolvent. When this fund became de- 
pleted below three per cent. of the capital of all the banks, the annual 
tax of one-half of one per cent. began again until the fund again 
reached three per cent., and so on until all currency notes and other 
debts of all failed banks should be paid. 

2. The banks were allowed to issue currency notes payable in cash 
on demand and without interest to an amount equal to twice the capi- 
tal stock of the several banks. 


3. Three commissioners were appointed, one by the State authori- 
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ties and two by the banks, some one of whom were required to visit 
and inspect every bank as often as once in four months. Any three 
banks might require a more frequent inspection. These inspectors 
had full power in case of impairment of capital or insolvency, for the 
appointment of a receiver and the winding up the bank through the 
courts of Chancery of the State. 

The guards against misstatements in reports, or frauds in manage- 
ment, were as complete and secure as it seems possible to have made 
them. 

Now, what was the result in the practical working out of this 
‘* Asset and Flexible” currency scheme? 

I have found it difficult to get at a satisfactory account of the | 
financial troubles of the state of New York, during the twelve or 
fifteen years following the passage of this act. The facts which I 
have found are taken mostly from the published reports of the State 
Comptrollers. I have seen only slight reference to the Bank Fund 
act of New York in published works upon finance, and none at all in 
any published speeches or interviews of bankers or public men. I 
think a full account can only be obtained by going thoroughly 
through the offices of the Governor, Treasurer and Comptroller at 
Albany. What I found in a general way and without vouching for 
exactness in details was as follows: 

About forty to forty-five banks came under the provisions of the 
act. About one-fourth of the number failed within about 12 or 13 
years and were wound up by proceedings, under the provisions of the 
act, in the Court of Chancery before the act was modified or repealed. 
The currency of the failed banks went out of circulation and was 
bought up at a discount by speculators, or held by the owners for 
redemption when the tax of one-half of one per cent., which con- 
tinued to be paid by the sound banks, was sufficient to pay the debts 
and redeem the currency. This tax, I believe, continued to be paid 
by some banks until quite a recent period. The result was clearly 
disastrous to the stockholders of the failed banks, to the citizens of 
the State who lost on the currency, and to the sound banks that were 
taxed for many years to pay the debts of the broken banks. 

I regard this concrete example as of many times more force than 
all the reasoning and analogies drawn by theorists and public speak- 
ers from the Canada, English, French or German systems. The 
cases are wholly different. We probably have ten times as many 
banks as all these countries together, and a corresponding extent of 
territory covered by them, and so ten times the opportunities for 
bad management and extravagance and fraud to guard against. 

If Congress tries this ‘‘Asset’”’ currency scheme, and all the 
National banks go into it and the result corresponds to that of the 
New York experiment, we should have in about a decade a thousand 
broken banks in the whole country, and broken bank notes and 
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worthless bank stock would be plentiful in the hands of disgusted 
and angry citizens in every state of the Union. 

Our present bank currency is the best this country ever had, and 
probably the best any country has or ever had; it has the obligation 
of our government, and through it, by its taxing power, of all the peo- 
ple and all of the property in the nation behind every note of it. 

I can imagine the united voice of the business and practical men 
of the country addressing Congress as follows: ‘‘Please let the bank 
currency alone; it is all right as it is. Make the currency laws more 
simple, not more complex. Make it a gold standard in form as it isin 
fact. Call in the silver certificates and replace them with gold certi- 
ficates. Sell the mass of silver lying dead in the Treasury vaults, and 
deposit its gold value as a real instead of a sham reserve for the 
use of the government. If an emergency currency becomes neces- 
sary, let the Treasury issue gold certificates to any required amount 
and loan them to the banks upon security required by law, to be 
returned or redeemed in payment of the loans when the emergency 
is over.” 

This would be a flexible currency meeting all needs, simple in 
operation and for operation of which all the forces and materials are 
on hand. 

In another paper I may have something to say of the causes of 
the late ‘‘flurry” or ‘‘crisis,” of which the dearth of currency was not 
one, and of its effects upon the prosperity of the country, which are 
and will be rather favorable than otherwise. 


A NEW JERSEY BANKER. 


a | 


SHARE OF WORLD’S IMPORTS SUPPLIED BY UNITED STATES. 


The share which the United States supplies of the imports of the principal coun- 
tries of the world is shown in a statement just published by the Bureau of Statistics 
of the Department of Commerce and Labor. It puts the total imports of merchan- 
dise into all countries of the world in the latest available year, at 14,131 million dol- 
lars, speaking in round terms, and those of all countries other than the United States 
at 12,697 millions. Of this 12,697 miliion dollars’ worth of merchandise imported by 
countries other than the United States, that from this country is set down at 1,862 
millions, or 14.7 per cent of the total imports of those countries as a whole. 

The largest importer of merchandise is the United Kingdom, and it also imports 
a much larger value of our merchandise than does any other country, its total im- 
ports being 2,958 millions, and those from the United States 638 millions, forming 
21.6 per cent of the total imports of that country. The second in importance in value 
of imports is Germany, whose total imports are set down at 1,697 millions, and it 
also ranks second in the importations of merchandise from the United States, the 
total drawn from this country being 236 millions, forming 13.9 per cent of the totai 
imports. The next in order of magnitude of imports is the United States, whose 
imports are given at 1,434 millions. Then comes Netherlands with imports of 1,031 
millions, of which 97 millions is drawn from the United States, our merchandise 
forming only 9.4 per cent of the total imports. France is the remaining billion dol- 
lar country in the list so far as relates to imports, the total value of merchandise im- 
ported into France being 1,009 million dollars, of which 100 millions, speaking in 
round terms, is drawn from the United States, and forming 9.9 per cent of the total 
imports. 








1004 THE BANKING LAW JOURNAL. 





A CENTRAL BANK OF ISSUE. 


Resolutions adopted by bankers of Clay County, Kansas, favoring a central bank of issue 
and disapproving asset currency, government guarantee of deposits and postal savings 
banks. 


A meeting of the Clay County bankers was held in Clay Center, Kansas, Tues- 
day evening, November 26th, at the City Clerk’s office at which William Docking, 
Cashier of the Peoples National Bank of Clay Center, introduced the resolutions given 
below, which were unanimously adopted. Copies of the resolutions were sent to 
Senator Long and Congressman Calderhead. The Clay County bankers express the 
hope that the government does what these resolutions advocate, as they embody the 
safest and sanest ideas upon the present financial condition of the country as viewed 
in their section. 


Resolved : That we favor a United States bank with an adequate capital and the 
power to issue notes against a gold reserve of coin and bullion, and with the addi- 
tiona! power to issue ndéres to the amount of the bank’s investments in United States, 
State and municipal securities; such additional issue, however, in no case to exceed 
twice the amount of the capital of the bank. The issue of notes based on securities 
to bear a graduated tax to reimburse the government for the privilege of issue and 
cause the amount of the notes to be reduced as the need for them would pass. 

The bank to be a private corporation under special government control, the 
Secretary of the Treasury to be by virtue of his office a member of its board of 
directors, and the head of the bank to be appointed by the directors with the approval 
of the President of the United States. The head office of the bank to be in New York 
city, and branches to be permitted only by the consent of Congress at reserve cities. 
The board of directors to consist of one member from each State. A certain number 
of directors to be appointed as an executive council who shall give their entire time 
to the bank, and be clothed with large powers, the members of the board other than 
the executive council to act chiefly in an advisory capacity, for which from their 
knowledge of the different conditions prevailing in their own states they would be 
especially fitted. 

The business of the bank to be transacted with banks and bankers, national, state 
and private, and the bank to be restricted from doing a general commercial business. 

Provision to be made for thorough examinations quarterly, the full details of 
which shall be published. Be it further 


Resolved: That we do not favor asset currency in any of the proposed forms, it 
being in the direction of free banking and a further demoralization of the currency 
system. That there is no practicable way of retiring such issues, as while a tax of 
6 per cent. would make it unprofitable at normal times in the State of New York, 
10 per cent. would not be a sufficient tax to retire it in some other sections of the 
country, the conditions being so diverse. Further the creation of a preferred lien 
on the assets of a bank is objectionable and would make the bank a less desirable 
place of deposit. Be it further 


Resolved : That we are against any form of government guarantee of deposits, 
it being contrary to the correct principles of banking. The credit of a bank should 
be individual and rest on the skill and honesty of its management properly safe- 
guarded by government supervision, and not be bolstered by a government guarantee. 
Be it further 


Resolved : That we are opposed to the proposed plan of postal savings banks, 
by which the government shall stand between the commercial bank and the depositor 
for the purpose of maintaining confidence. The government should not receive 
deposits for the purpose of redepositing in the banks, becoming in a sense a guaran- 
tor. This is not a proper function of government. 

















ON THE TELLERS OF A COMMERCIAL BANK. 


The ‘Receiving Teller’s Department. 
PART XI]. 


DEPOSIT SLIPS (Continued). 


BY M. F. BAUER, 


Paying Teller of The American Exchange National Bank, New York. 


HETHER a teller should count all the money he receives from 
\\ depositors in the presence of the depositors before he enters 
the amount of the deposit in the pass book, or whether he 
should receive the money in a package with the depositor’s 
name and the amount the package is said to contain on the outside of 
the wrapper, is a question which the management of every bank must 
determine in accordance with the character of its business. Where 
the rule of the bank is that all money must at once be counted by the 
teller, the latter has, of course, no alternative but to obey the rule. 
There may be just cause for the bank to make such a stringent rule 
on account of some previous loss, or because of the class of customers 
who deal with the bank. If the several deposits are small, com- 
posed of little currency with few checks, and there is no great rush at 
any time at the receiving teller’s window, such a policy can easily be 
carried out. 

We meet with a different proposition, however, in a bank which 
has many depositors who deposit large amounts, large quantities of 
currency and checks. To insist that all this money must first be 
counted, and all the checks passed on by the teller at the wirdow be- 
fore a receipt will be given, means either an extravagant force of 
tellers, or a long waiting line of depositors, whose wasted time the 
bank fails to take into consideration. Ido not mean by this that the 
bank should take any extraordinary risk. But the bank officers should 
sufficiently study the situation of their bank, the character of its busi- 
ness and of its depositors, the experience and efficiency of its officials, 
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and make the bank’s system of rules so that it may run safely, ex- 
peditiously, yet economically. 

That depositors make errors in counting and putting up their money 
is notstrange. We might think itso, however, for expert money count- 
ers to make errors in counting bills, or even overlook counterfeits, 
but sad to relate, they sometimes do. I do not think, however, that 
a bank withresponsible parties making up the bulk of itsclientele, and 
which selects its patrons, will suffer any loss by receiving currency 
subject to later count, and that any claim made by the bank would be 
disputed. The teller must be sufficiently experienced, of course, to 
decide whether he is warranted in taking the count of the customers, 
subject to a later verification, or whether it is advisable to verify it at 
once. He should know whether he is dealing with a careful and hon- 
est man, or with one who is apt to be careless and with whom it would 
be advisable not to take any chances. 

In my experience of eleven years as receiving teller we have re- 
turned more money in the aggregate to our depositors for over differ- 
ences in these packages than forclaims which we were obliged to make 
for shortages. Only in one case, a claim by the bank of ashortage of 
twenty dollars in a package, did a depositor refuse to pay the claim. 
In that case the bank charged it to expense account; but I afterwards 
learned the young man who had made the deposit that day for the 
depositor had been discharged for irregularities. Never once did I 
fail to count the money of this depositor after that, strapped or un- 
strapped, though I still continued, of course, to use my discretion re- 
garding the money from other depositors. 

After the loose money has been counted, or the amount of the 
package verified with the amount on the deposit slip, the teller initials 
the slip and the money is placed either in a drawer or cage at his side. 
In many banks the teller keeps a book in which he lists at once the 
amount of each lot of currency that he receives; but this seems to me 
a waste of time. If, forreason of a difference in the cash, for instance, 
the teller wishes to locate whether this difference is in the money or 
checks, it is easy enough for him to copy the initialed amounts on a 
sheet and compare this total with his total of currency on hand. This, 
however, is so seldom required that the other method seems useless. 

Where loose money is brought inin quantity it is well to strap each 
lot separately, for it will save rehandling by the teller. In smaller 
banks the money received by the Receiving Teller may be handed 
over directly in convenient lotstothe Paying Teller. In large banks, 
where the deposits of a day aggregate several hundred thousand dol- 
lars, the counting and passing on of the money requires a special de- 
partment, which we call the Money Department, and is commonly 
placed in charge of a special teller, the Money Teller. He has as his 
assistants a suitable number of bank clerks, who should be carefully 
picked men of the force and who are well qualified to handle large 
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quantities of currency. Each day’s receipts of currency must be count- 
ed and proved the same day by this department, and a sufficient num- 
ber of clerks are always assigned to it in order that its work may be 
completed at a reasonable hour. 

Not a great quantity of currency is received by the bank much be- 
fore noon, and therefore the Money Department does not begin active 
operations until then. Prior to this time these men are engaged in 
the various departments throughout the bank in which their services 
may be required. 

The money passes from the hands of the Receiving Teller directly 
into the hands of the Money Teller ; this is one of the tasks that the 
Receiving Teller should never leave to a substitute. The first money 
sent to the Money Department is that contained in the wrappers 
which the Receiving Teller has not yet counted. At some convenient 
time the Receiving Teller delivers it to the Money Teller with a slip 
giving the amount of each package and the name of each depositor. 
The latter is merely done in order to trace in case of a difference in 
the general cash. The slip is made up by the Receiving Teller, and 
he does not allow any person whatsoever to touch the packages from 
the time that he has received them until he hands them to the Money 
Teller. The Money Teller verifies the listed amounts and gives a 
receipt therefor. 

The Money Teller now distributes the packages among his assist- 
ants, keeping arecord of the packages that each man is charged with. 
The clerks first verify the total amounts of the packages handed and 
charged to them by the Money Teller; then they verify the contents 
of each individual package, separating at the same time each denomi- 
nation of currency. After a package has been verified the cur- 
rency is stacked in bulk, according to denominations and according 
to its condition; that means mutilated currency or such as is unfit for 
further use is stacked separately. 

Is is simply remarkable the rapidity of counting which these men 
acquire. But not only that. In the first handling or proving of the 
package they assort the bills according to their denominations, and 
also the various issues, such as gold certificates, silver certificates, 
treasury notes, bank notes and legal tenders. Of course, this sorting 
of the various issues is done only in normal times when the supply of 
bills is equal or more than equal to the demand. In times like the 
present no distinction is made between gold or silver certificates, 
treasury or bank notes or legal tender, or whether the bills are old 
or new, so long as they will pass current and hold together, for they 
go out just about as fast and sometimes faster than they come in. 
The case is different, however, where bills are held as reserve. Here 
a distinction must be made in order to enable the bank to make a 
correct statement of its condition. 

The expert money counter becomes so familiar with the various 
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forms of these issues and denominations that he practically counts all 
his money without hardly ever having to look what denomination the 
bill really is. His strong impression of the excellent and clean work 
of the genuine government bills is what strikes his attention at once 
when he meets with the inferior work of the counterfeit. Not that 
he has studied how to detect counterfeits from a book; this he must 
leave for the novice. The expert may have to refer to a counterfeit 
detector at times when he is in doubt about a bill, but it is seldom 
that his first impression has misled him. When he afterwards hesi- 
tates, and examines the bill carefully, unless there are strong proofs 
that it is counterfeit, it is only then that he becomes more and more 
uncertain what his decision really is. 

But not only the counterfeit has he to look out for, but the raised 
bills as well. If one has never seen a raised bill, and is not familiar 
with the forms of the various denominations, nine hundred and ninety- 
nine people out of a thousand would take the bill for the raised de- 
nomination without a question, so well is it executed both on the face 
and the back, and only a strong glass will reveal to the eye where the 
erasures and alterations weremade. Whether or not any attempt has 
yet been made to raise the new ten dollar gold certificate to twenty 
dollars I have not heard, but 1 do know that many errors have been 
made by people both in and out of banks mistaking the one for the 
other. 

Why is it not possible for the government in designing our cur- 
rency to individualize each denomination, giving to each a simple and 
clear character of its own to such an extent that not only the banks 
but the public in general would be sufficiently familiar with these 
forms that mistakes in payment, and also the raising of bills, would 
be made practically impossible ? 











Os 


it 
SRO, | \ 
~<s 





HIS department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


SIGHT OR DEMAND DRAFTS. 


Opinion that rule allowing drawee twenty-four hours after presentment in which to 
decide whether or not he will accept the bill, does not apply to sight or demand drafts. 
Editor Banking Law Journal: HARTFORD, CONN., November 18, 1907. 
DEAR SIR:—Will you kindly advise us whether there has ever been a court de- 
cision on Section 224 (New York law) of the Negotiable Instruments Law. It provides: 


“ The drawee is allowed twenty-four hours after presentment in which to decide 
whether or not he will accept the bill; but the acceptance if given dates as of the day 
of presentation.” 


Many merchants in this city claim that this section applies to s¢gA/ drafts. We 
believe that it does not but merely applies to /zme drafts. Are we correct? By Sec- 
tion 26 of the law an instrument is payable on demand “ where it is expressed to be 
payable on demand, or at sight * * *” and we assume that the law was not 
drawn with the intention of allowing twenty-four hours grace on an item when in one 
of its sections it declares such an item to be payable on demand. We might further 
say that s¢gA7¢ drafts are presented for payment and not for acceptance. 

ASSISTANT CASHIER. 


Answer.—The rule of the law merchant under which the drawee 
was allowed twenty four hours to decide whether or not he would 
accept had reference, we believe, only to such bills which were pre- 
sentable for acceptance, either necessarily or permissibly; not to an 
instrument which from its nature was due immediately on demand 
and which was presented for payment. 

This point came up and the law was so decided in the old case of 
Montgomery County Bank against Albany County Bank, 8 Barb. 396, 
wherein a collecting bank was held negligent because it left a 
matured time draft with the drawee for twenty four hours before 
protesting. The case may be worthy of brief statement as it sup- 
ports the contention above made that the law only applies to time 
drafts. A thirty-day draft due July 7-10, 1848, was received for col- 
lection by the Bank of the State of New York, on the roth of July; 
it was presented by that bank to the drawee for ‘‘acceptance and 
payment” on the roth of July and left with the drawee until the 11th, 
on which latter day payment was demanded and the draft was pro- 
tested for non-payment. The bank alleged a general usage of mer- 
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chants and bankers in the City of New York and elsewhere to 
present bills, transmitted for collection, to the drawees, and leave 
the same with such drawees for one day in order that such drawees 
may accept the same and to call for such bills on the day thereafter 
and demand the acceptance and payment thereof, unless instructions 
were given to the contrary. But the court held the bank negligent 
and that there was no usage that would justify the bank, to whom a 
bill is sent to be collected when due, in leaving same with the 
drawee a day on being presented for payment. The court used this 
language: 

‘“‘A draft payable on a day certain, must be pre- 

sented for payment on the third day of grace or the 
indorsers will be discharged. Mr. Chitty says that in 
some cases it is necessary, and in all advisable, to pre- 
sent a bill for acceptance. He is speaking of present- 
ments before the bill falls due. When a bill is payable 
within a specified time after sight, or after demand, it 
is absolutely necessary in order to fix the period when it 
is to be paid, to present it to the drawee for acceptance; 
for otherwise the time of payment would never arrive. 
In other cases it is not necessary to present a bill for 
acceptance before it is due although it is advisable 
in all cases to get the bill accepted, as by that means 
the holder obtains the additional security of the drawee 
upon the bill itself, and which consequently becoines 
more negotiable; and if the drawee refuses to accept, 
the drawer and indorser, in England, may be immedi- 
ately sued. It is with reference to such presentments 
for acceptance, before the bill has become due, that it 
is said it is but reasonable the drawee should have an 
opportunity, before determining whether he will accept 
or not, of seeing whether he has effects of the drawer in 
his hands. Hence in such cases, the holder usually 
leaves the bill with the drawee twenty four hours, or 
until the next day after the presentment, unless in the 
interim he accepts or declares his determination not to 
accept. Aut this presentment for acceptance before the bill 
ts due ts a different matter from presentment for payment 
on the day it becomes due. The judge was therefore 
right in deciding that no usage justified the Bank of the 
State of New York in leaving the draft with the drawee 
as was stated to have been done.” 


It is reasonable, therefore, to construe section 224 as not applica- 
ble to sight drafts which are payable immediately on demand, with- 
out grace under the law, nor to any other instrument payable on 
demand, but only to such instruments as are presentable for accept- 
ance at a time previous to when they are due for payment. 

It is true that there is such a thing as acceptance of demand 
drafts under certain circumstances. The Negotiable Instruments 
Law provides that certification of a check (which under the act isa 
bill of exchange drawn upon a bank payable on demand) is equiva- 
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lent to acceptance and there are certain casesin which it has been 
held that the retention by the drawee, for a certain period, of a 
demand draft presented to him for payment will make him liable as 
acceptor. For example, the section of the Negotiable Instruments 
Law following the one under consideration provides: 


‘* Where a drawee to whom a bill is delivered for ac- 
ceptance destroys the same, or refuses within twenty- 
four hours after such delivery, or within such other 
period as the holder may allow, to return the bill ac- 
cepted or non-accepted to the holder, he will be deemed 
to have accepted the same.” 


Under this it has been held in New York (State Bank v. Weiss, 
46 Misc. 93) in a case where worthless checks were presented through 
the Clearing House to a drawee who retained them for more than 
twenty-four hours and afterwards sued the holder for return of the 
money, that the drawee was bound as acceptor. The court said: 
‘*Apart trom the Clearing House rules and customs mentioned and 
made much of in the briefs, though not in proof, a check is regarded 
by law in this State asa bill of exchange payable on demand, and 
there is no evidence in this case to take it out of the rule that the 
drawee will be deemed to have accepted a bill which he does not 
return within twenty-four hours after its delivery for acceptance. 
Failure of proof that it had exercised the diligence required of it 
lost the plaintiff its case below and it is Jikewise fatal to its appeal.” 

Also in Missouri, under a similar statute where one who had 
been engaged in doing work for M, drew an order upon the latter, 
‘*please pay to order of James Lockhart, the amount of $18 and 
charge to the account of’’ C, which order was presented to M and 
never returned, it was held that M had accepted the bill. (Lockhart 
v. Maas, 53 Mo. App. 632). 

But in a case in Colorado (Colo. National Bank v. Boettcher, 5 
Colo. 190) where certain checks were presented to a bank and 
detained by the bank six days before they returned them, there 
being insufficient funds to pay the checks in the interim, and the 
drawee was not notified that the detention would be considered 
equivalent to acceptance, the court held that the detention was not 
an acceptance or promise to pay the checks and it said: ‘‘ To war- 
rant the inference of acceptance from conduct it would seem that the 
circumstances must clearly indicate such an intention on the part of 
the drawee. Thus, if he is informed that a detention of the bill or 
check will be so considered and he thereafter detains it, an intention 
to be bound as acceptor will be implied.” 

It is thus seen that the rule that retention for more than twenty- 
four hours by a drawee, without returning the bill constitutes an 
acceptance, is not applicable alone to time drafts, but has also been 
applied to demand drafts. But it will be noticed in all the cases 
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where the drawee has been held to be acceptor of a demand draft, 
that the ruling has been made with reference to the /adility of the 
drawee who, by his conduct in retaining the instrument, has bound 
himself as acceptor, by an implied promise to pay. We do not think 
that as a matter of right of the drawee of a demand draft, as distin- 
guished from liability, he would be ‘‘allowed twenty-four hours 
after presentment in which to decide whether or not he will accept 
the bill”’ so as to defer the right of the holder to protest immediately. 
We do not think Section 224 is to be soconstrued. Otherwise every 
bank upon which a check is drawn and every drawee of a demand 
draft could claim the right to hold it for twenty-four hours and delay 
collection for that period. True, a drawee bank is allowed a reason- 
able time to ascertain the identity of the payee but this is something 
different from a twenty-four hour period for acceptance. In the 
original, this rule allowing a twenty-four hour period to decide as to 
acceptance had application only to drafts properly presentable for 
acceptance prior to their presentment for payment which, of course, 
did not include drafts payable immediately upon |demand; and 
although the drawee of a demand draft may be held liable as ac- 
ceptor where he receives and retains the bill beyond a prescribed 
period, we believe the law has not as yet been extended to give him 
the rights of acceptor with reference to being entitled to the twenty- 
four hour period when, by the terms of the instrument it is immedi- 
ately payable. We believe there is nothing in the law to prevent 
the holder of a check or demand draft from immediately protesting 
the same, if payment is not made upon demand and we further 
believe it is the duty of a collecting agent to make such protest and 
that he would be held negligent if he allowed the drawee to retain the 
draft for twenty-four hours while making up his mind, and that such 
a course might result in discharging the parties contingently liable 
on the instrument. 


TAXATION OF NATIONAL BANK STOCK. 


Opinion expressed that in Pennsylvania, shareholder cannot claim deduction of 
proportionate amount of government bonds owned by bank from value of shares. 
. . 7 , >» T , - 
Editor Banking Law Journal: YORK, PA., November 26, 1907. 


DEAR SIR:—You have published several articles recently on “ Taxation of 
National Banks in Iowa.”’ The taxation in our State seems similar, on value of capi- 
tal, surplus and undivided profits. Can we deduct U. S. bonds from such value ? 

CASHIER. 


Answer: The shares of national and state banks in Pennsylvania 
are (under the act of July 15, 1897) assessed at the rate of four mills 
upon each dollar of the actual value thereof, ‘‘the actual value of 
each share to be ascertained and fixed by adding together the amount 
of capital stock paid in, the surplus and undivided profits, and divid- 
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ing this amount by the number of shares.” There is also an option 
to pay, in lieu of the above, ‘‘a tax of 10 mills on the dollar upon the 
par value of all shares that have been subscribed for or issued.” 

The question is whether in ascertaining or fixing the actual value 
of the shares upon which the 4 mills per cent. tax is assessed, the 
amount of the United States bonds owned by a national bank can be 
deducted? 

In the taxation of an owner upon his property, government bonds 
owned by him are, of course, exempt; but the Supreme Court of the 
United States has settled the law that a tax upon the owner of shares 
of stock in a corporation in respect of that stock, is not a tax upon 
United States securities which the corporation owns; and where the 
shareholders of national banks have been taxed by states with 
respect to their shares, such shareholders have been held not entitled 
to a deduction from the value of such shares by reason of govern- 
ment bonds owned by the bank. 

In the tax case against the Iowa Savings banks, decided by the 
Supreme Court of the United States last April (reported in our June 
number), the lowa tax statute was construed as levying a tax, not 
upon the owners of the shares but upon the banks themselves, upon 
their property and such banks were, therefore, held entitled to have 
deducted the value of their government securities from the value of 
the property assessed to them. 

Pollowing this comes the decision of the District Court, of Polk 

/ County, lowa (published in the November number), holding that 
owners of national bank shares are entitled to the same deductions 
on account of the bank’s investments in U. S. bonds as state and 
savings banks are entitled to on account of such investments. This 
decision is based on two grounds: 

(1) That the Iowa statute, although nominally authorizing a tax 
on shares of stock, does not provide for the assessment of such 
shares at their value as the property of the individual shareholder 
but in fact provides for the valuation and assessment of the capital, 
surplus and undivided earnings of the bank as the property of the 
corporation; hence being construed as a tax upon the corporation as 
distinguished from a tax upon the shareholders, United States 
securities owned by the bank are not taxable. 

(2) State and savings banks being entitled to deduct their gov- 
ernment bonds from the valuation of their property, thedenial of a 
similar deduction to national banks would be a violation of the rule 
of equality provided by Section 5219 U. S. revised statutes. 

Without discussing the merits of this decision (merely remarking 
as to ground one that, as we understand the law, unless a state taxes 
the shareholders of national banks upon their shares, the tax is 
invalid altogether, because Congress has given no power to tax a 
national bank upon its property) we think the Pennsylvania statute 
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if so different as not to give ground for the same contention of ex- 
emption of government bonds owned by a national bank from the 
tax value of its shares. 

The Pennsylvania statute of 1897 provides a tax upon the share- 
holders, which the bank either pays direct, in their behalf, or first 
collects from them. We donot think it can be construed as impos- 
ing a tax against a national bank upon its property, and as share- 
holders of state and national banks are treated alike, there is no 
ground for claiming a discrimination—that one class of banks are 
entitled to deduct government bonds while the other class are not. 

We think, therefore, that a claim for deduction of the proportion- 
ate value of United States bonds owned by the bank from the value 
of the shares, would be unsuccessful. 


PAR VALUE OF NATIONAL AND STATE BANK SHARES. 


Editor Banking Law Journal: NEW YORK, December 5, 1907. 
DEAR SIR:—Is there any requirement that the shares of national banks shall be is- 

sued only in amounts of $100 each ?__Is there such a requirement with respect tothe 

shares of state banks and of trust companies in this state ? INVESTOR. 


Answer.—The national bank act provides: ‘‘ The capital stock of 
each association shall be divided into shares of one hundred dollars 
each * * * ” (U.S. Rev. Stat. Sec. 5139). Thereis an exception in 
the case of state banks converted. The provision is: ‘‘ Any bank 
incorporated by special law, or any banking institution organized 
under a general law of any state, may become a national association 
under this title by the name prescribed in its organization certificate 
* * * The shares of any such bank may continue to be for the same 
amount each as they were before the conversion * * * ” (U. S. 
Rev. Stat. Sec. 5154). 

We find nothing in the statutes of New York State which requires 
the capital of a state bank or trust company to be divided into shares 
of $100 each. While this is the usual figure, there is nothing, so far 
as we know, to prevent them being of less denomination—$50 or even 
$ro each. 

The Business Corporation Law (Sec. 2) requires the par value of 
shares to be ‘‘not less than five nor more than $100 each”’ and the 
amount of capital not less than $500; but this has nothing to do with 
banks. 
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FINANCIAL LEGISLATION 


From Fisk & Robinson's ‘* Monthly Bulletin of Investments,’ December 1, 1907. 


T is far more profitable to consider ways in which the currency system of the 
United States can be improved, than to discuss the causes which produced the 
financial stress. As now organized, our monetary system, involving a bond secured 
circulation devoid of adequate facilities for contraction and expansion, is little short 
of a national peril, and at best it is an ever present menace to the growth and devel- 
opment of all sections of our country. It is therefore most gratifying to learn that 
our Chief Executive is assured that a currency measure calculated to meet per- 
manently the needs of the country is receiving the consideration of the leaders of 
Congress. 

The question is of such gravity that partisanship should no longer find place in 
its discussion. Patience and forbearance on the part of the public must be exercised. 
The need of wise currency revision is most urgent, but there is danger in undue 
haste. Secretary Cortelyou has well said that while money panic is bad enough, 
legislative panic may be worse. 

It is atime to utilize to the fullest the experiences of other nations, and to that 
end a brief review of suggested measures of relief is presented in comparison with 
the methods used by other governments. Broadly speaking, there are practically but 
two ways worthy of serious attention: ‘‘ Assets currency,” or more properly “ bank 
credit currency,” as typified by the Canadian system, and the central bank, or central 
agency plan, as successfully employed by Germany, France and other European 
nation. 

“Emergency currency” based solely on a high interest rate is in the nature of a 
palliative; it is fragmentary and at best is but an undesirable substitute for some of 
the features of bank credit currency. It would be a pity for Congress to waste time 
on its consideration. 

For comparison with the Canadian currency system, there have been selected, as 
representing a wide range of interests, the recommendations of the committee 
appointed by the New York Chamber of Commerce, the bill reported by Charles N. 
Fowler, Chairman of the Committee on Finance and Currency in the House of Rep- 
resentatives and the recommendations of the committee appointed by the American 
Bankers’ Association. 

While the three plans seek to preserve the present bond-secured bank notes, 
they extend the circulation through the medium of bank credit currency, in order to 
obtain the much needed elasticity, the lack of which is the chief weakness of our cur- 
rency system. From the comparison it will be seen that there are no material differ- 
ences in the underlying principles of the plans suggested and the long-tried and emi- 
nently successful Canadian currency system. With such minor changes in details as 
Congress may deem desirable, any one of them would serve well our currency needs. 

The Canadian Bank Act practically provides only for a currency system, there- 
fore the central agency plan suggested for the United States is compared with the 
Imperial Bank of Germany and the Bank of France. In reviewing all the analyses it 
will be seen that there are only three vital points, and in the order of their importance 
they are: 

Tne issue of properly protected bank credit notes to insure elasticity ; 

Rediscounting facilities for banks ; and 

The deposit and disbursement of Government moneys. 

Comparison of the analyses of the currency systems and the central agency plan 
makes it plain that while both provide for the first, that is, elasticity in our circulation, 
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BANK CREDIT CURRENCY UNDER INDIVIDUAL BANK PLAN. 














i American Bank- 
H New York Chamber of | 
Canadian Plan (1) Commerce Plan Provisions of Fowler | ers Association 
Eligible Banks | Banks of $300,000 capital | Any National Bank whose | Any National Bank, 1 year | Identical with 
‘of Issue | or Over, $250,000 of bond-secured circula- old, whose surplus } Fowler Bill. 
which has been paid tion equals 50 percent, equals 20 per cent. of 
in. of its capital. its capital. (2) 
Note lesues “May be equal to paid up | Credit notes may equal 35 | First issue limited to,go | Identical wit) 
"capital. _— per cent. of capital cent. of outstand- | Fowler Bill. . 
ing bank notes—but stall 
not to exceed 25 per 
cent. of capitai. (3) 





Second issue —— to 
, 12 cetit. of cap- 
j int oa be made. 
Total of bank, notes 
and credit notes must 
not exceed paid up 
! capital. 
. al ot i 
Taxation Nope on bank circulation | 2 per cent. per.annum on | 3 per cent. per annum on 








2% per cent 





but banks must pro- 
vide redemption fund 
of 5 per cent. of credit 
notes. 





first 5 per cent. of 
issue, 3 per cent. on 
second § per cent., 4 
percent. on third 5 per 
2ent., making a total 
of 15 per cent, then a 
10 per cent. issue at 5 
Be cent. and a possi- 
le second ro per cent. 
issue at 6 per cent. 


first issue, and 5 per 
cent. on second issue 


payable in gold coin 
to v. S. Treasurer. 











anoum or st 
issue and 5 per 
cent. on second 
issue. 


Collateral None required. Notes are | None required. Notes to | None required. Notes to | None required. 
Security | first charge against be a charge against be a charge against 
“for Notes bank assets and bank assets. bank assets. 
> shareholders’ liability. 
Reserves Nonerequired, butofthose | None required. In reserve and central re- | To be same as 
held 4o’per cent. must serve cities, to be now required 
be Dominion govern- “lawful money” to against , 
ment notes. amount of 25 per cent. its. This is 
{ | of credit notes; in ractically 
other cities 15 per identical with 
| cent. (4) the Fowler Bill 
Redemption Is 5 cent. on average | To consist of the n- | Toconsist of the taxoncir- | Identical with 
Fund for Notes , Circulation of previous ated tax oncirculation. culation. U.S. Treas- Fowler Bill 
of failed Banks year kept on deposit U.S. , to re- ury to redeem notes of except as to 
= 3 per cent.) with deem notes of failed | failedbanksingoldon | specifically 
ivister of Finance. banks on presentation | presentation and re- stating that 
Notes of suspended and to recoup itself coup itself from Re-| the notes are 
banks to bear interest from Redemption demption Fund and charge against 
at 5 per cent. not to Fund and from assets | from assets of failed bank asséts. 
exceed 60 days. All of failed bank. banks. Prel:minary 
| banks must contribute and returnable deposit 
| pot more than 1 per \ in gold of's per cent. 
| cent. annum to of credit notes to be 
keep fund at maxi- made for Redemption | 
| num: 5 “und purposes. | 
Redemption Must be To be Sub-treasuries | To be indicated by Comp- | Identical with 


and other convenient troller of the Currency | 


-owler Bill. 
who shall fix rules and seni 





Equal to stock subscribed | None provided. National 


None provided. 


points to be desig- 
nated. ’ 





| 
| 





“None provided 


regulations for re- 
jemption of credit 
notes. 





| 
; 
| 


| 


None provided. 





Shareholders" “None provided. National | None provided. 
Linbiiny. in addition to an Bank Act provides for Bank Act provides for National Bank 
portion not fully shareholders’ liability. shareholders liability. ast poe 

or sharehola- 


| 





ers’ liability 











1. Penalties for violation of provisions of Canadian Bank acts arein the main severe. 


2. National bank note issues to remain as at present but substitution of credit note issues for bank note 
issues is provided for. 


8. Readjustment provided for in case of diminution in present proportion of outstanding government bonds 
to total capitalization of national banks. 


4. National banks of reserve cities may keep one-half of their lawful money reserves in central reserve 


cities, and other banks may keep three-fifths of their reserves in reserve and central reserve cities. 
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only the central agency plan would secure the benefits of all three. Both proposed 
and existing plans recognize the fundamental principle that there is no substantial 
difference between bank book credits and bank note credits, and provide for speedy 
note redemption, so essential to the success of a bank credit currency. 


BANK CREDIT CURRENCY UNDER CENTRAL AGENCY PLAN. 





























—-—- — —— ————— 
' 
Imperial Bank of Germany | Bank of France [Suesestea U. S. Central Ageaty 
Capitalization (80,000 coo marks. ($42 810.000) ove) | 182. 500.000 francs. ($35,222.v00) | About 50.000.000 dollars 
Shareholders {Py Private citizens =~; Private citizens Nauonal Banks ia proportion to 
their capital 
Administrative | Head of Institution. Prime Mim- | Governor of bank appointed by | Headof Institution to be a govern: 
Organization ister of the Empire abo President of France. Board ment officer designated by 
appoints active marager of Duectors or Regents ap- the President Government. 
Board of Directors appointed pointed by shareholders. Board of Directors and Board 


selected by National banks 
w govern through joint Ey. 
ecutive Comni'ttee. 


by Emperor. acts in conjunc- 
tiop with advisory board ap- 
pointed by shareh~idorn 


Branch Banks Provided for 





Provided for National Banks to take place 
of braaches. 








Duties “To aid iu managing the public 
| debt, Lo receive and disburse 
j goveroment monies, 
j tssne bank credit notes, to 
receive current accounts 
and to make loans and dis- 


counts. 





To aid in mapagiog the public - To deal exclusively: ly-with banks. to 
debt; toreceive and disburse | receive and disburse govern- 
government monies; to ment movies: to act? as 

issue bank credit notes, | government agents 1p reduc- 








to receive current accounts ing paper money, to tssue 
and make loans and dis- currency, to rediscount for 
banks but not to make loans 


counts. 
__08 stock: stocks or bonds bonds. 


Sank Credit Notes) Uniimued Fixed by law y from time to time; 
pow hmuited to $1.160.000,- 
ooo Actual issues bave 


never reached limit. 


en 



































Taxation "sf per annum on issues inexcess | Oaly bank and stamp tax such 
of $112. 500,000 unless wholly as other Frenca S pay. 
covered by metallic reserve | 
I - ee | Guat of prenent ois plans for 
Collateral None. None. it notes 
Security Pee eee ee pH In 
Reserves ~~ "Must be equal to actual circula- | None required but nearly el a peel anes te 
tion and wo cetoist of & law- 00,000 of gold reserve is ted to mal ere cited 
ful Germano money and bal- carried for various purposes. — Seveid of restrl 
ance 1p 3 months commer tions. 
cial paper. 
i eesataniennninellibcmedeiamcptguasenneeamdccasaaten — sitting _ 
‘edemption Fund Fuad! No guarantee fund or prior hen | No goarantee fused or prior lien 
rovision, note holders and provision, oyte holders and 
epositors on same footing. . depositors on same footing. 
Redemption must be in coin Redemptiou must be in coin. 
Redemption ~T Provided for | Provided for 
Ageacies | : eat tl 








Not only has public interest in this subject been thoroughly aroused by recent 
events, but any lack of information concerning ways of improving our banking and 
currency laws has been supplied by the discussions which have been going on for 
many months, and to which the press has given generous space. In view of this fact, 
as well as of the interest now existing, it is reasonable to expect in the near future 
legislation of a satisfactory character. 


— 
ANNUAL DINNER OF GROUP VIII. 


The annual dinner of Group VIII. of the New York State Bankers’ Association 
will be held on January 27th at the Waldorf-Astoria. No doubt this will be the 
most interesting of any of the banquets thus far given by this group of bankers, as it 
will follow so closely the financial storm of 1907. It is expected that some very im- 
portant addresses on that subject, as well as on currency reform, will be made. 
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THE COMPTROLLER’S CALL OF DECEMBER 3, 1907. 


HE condition of the National banks at the time of the Comptroller's call of 
December 3, taken as a whole throughout the United States, is exceptionally 
strong, considering the severity of the recent panic and the amount of money 

withdrawn from the banks and hoarded by timid depositors. Very few, if any, of 
the clearing house cities show a reserve below 20 per cent., while quite a number 
show much above that figure. The same ratio can be applied to the smaller towns 
throughout the country, which proves conclusively that the banks generally are 
in a sound condition; all of which cannot fail to furnish food for reflection. When 
it becomes known in a community that a bank always carries a good reserve, ‘haz 
is the bank that is always going to maintain the confidence of the people in the com- 
munity. There may come times when such a bank’s earnings do not meet the full 
expectations of some of the most enthusiastic stockholders, but the confidence it 
maintains in trying times like the lasttwo months, more than makes up for the omis- 
sion of an extra dividend now and then at expense of the reputation of the bank. 

We give herewith the condition of a few of the individual banks in different 
cities as shown in their reports to the Comptroller on December 3. 

The Chemical National Bank, of New York City, probably shows the largest in- 
crease of business in New York. The gross deposits show a total of $44,734,419, an 
increase of something over $10,000,000, since the report of August 22; loans and dis- 
counts $30,708,395, cash on hand $9,388,337, gold bars in transit $500,000, due from 
banks $2,855,099, exchanges for clearing house $2,673,069, surplus and profits $5,708,- 
729; total resources $58,566,850. The capital is $3,000,000, This is a remarkable 
statement notwithstanding no interest is paid on deposits of any kind. 

The National Park Bank of New York City, shows deposits of $79,315,427, loans 
and discounts $68,854,183, cash in bank $14,259,407, surplus and profits $9,337,539; 
total resources $108,034,188. 

The Girard National Bank, of Philadelphia, shows deposits of $28,191,377, loans 
and discounts $24,162,510, cash and reserve $5,214,263, surplus and profits $3,616,923. 
The capital is $2,000,000. 

The Mellon National Bank, of Pittsburgh, shows deposits of $31,381,892, loans 
and discounts $25,172,140, cash and due from banks $7,830,125, United States and 
other bonds $6,863,406, surplus and profits $2,190,985, capital $4,000,000; total 
resources $41,000,678. 

The Keystone National Bank, of Pittsburgh, shows individual deposits $2,080, 556, 
due banks, bankers, trust companies and savings banks $688,748, United States de- 
posits $650,000, deposits (savings accounts) $334,155, cash and due from approved 
reserve agents $590,159, loans and discounts $3,179,276, surplus and profits $902,903. 
Capital $500,000. 

The Second National Bank, or Pittsburgh, shows deposits of $10,864,173, surplus 
and profits $2,250,239, cash and due from banks $3,076,094; total resources $16,343,- 
162. The capital is $1,800,000, The bank shows an increase in circulation within the 
past two months of $800,000. 

The American National Bank, of Indianapolis, shows deposits of $4,927,516, cash 
and with banks $2,546,177, loans and discounts $4,084,237, surplus and profits $6,119,- 
005; total resources $10,386,036. The capital is $1,500,000. 

The Fort Dearborn National Bank, of Chicago, shows deposits of $8,622,863, cash 
and sight exchange $4,165,911, loans and discounts $5,100,408, surplus and profits 
$395,624; total resources $11,743,304. The capital is $1,000,000. 

The Drovers Deposit National Bank, located at the Union Stock Yards, Chicago, 
shows deposits of $5,064,207, cash and due from banks $2,098,727, loans and dis- 
counts $4,202,394, surplus and profits $380,134; total resources $7,383,796. 
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The Commercial National Bank, of Chicago, shows deposits of $34,306,441, cash 
and due from banks $13,195,365, loans and discounts $27,140,214, surplus and profits 
$4,219,197; total resources $48,131,139. The capital is $3,000,000. 

The National Bank of the Republic, of Chicago, shows deposits of $16,468,935, 
cashand exchange $8,273,357, loans and discounts $12,531,522, surplus and profits 
$1,230,709 ; total resources $23,533,614. The capital is $2,000,000, This bank imported 
$1,000,000 in gold, and increased its circulation during the month of Novemter. 

The National Bank of Commerce, Minneapolis, shows deposits of $8,284,112, 
cash and due from banks $3,402,824, loans and discounts $6,444,743, surplus and 
profits $598,197; total resources $10,976,568. The capital is $1,000,000. 

The Northwestern National Bank, of Minneapolis, shows deposits of $15,325,- 
850, cash and due from banks $5,936,079, loans and discounts $11,470,270, surplus 
and profits $1,279,250; total resources $19,125,003. The capital is $1,000,000. 

The Security National Bank, of Minneapolis, shows deposits of $13,985,315, cash 
and due from banks $6,413,660, loans and discounts $9,016,048, surplus and profits 
$1,091,664; total resources $16,343,979. The capital is $1,000,000, 

The Fidelity Trust Company, of Tacoma, shows deposits of $2,654,673, cash and 
due from banks $1,136,248, loans and discounts $1,586,198, undivided profits $148,- 
741; total resources $3,103,415. The capital is $300,000, This bank has 4o per cent. 
on all demands and 75 per cent. of demand deposits. 


TAX ON NOTES USED FOR CIRCULATION. 


Ten per cent tax not required on account of the issue of clearing-house certificates.—Notes used as circu- 
lating medium liable. 


TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
WASHINGTON, D. C., November 14, 1907. 

This office is in receipt of your letter of the 11th inst, transmitting a copy of a 
letter from Mr. , cashier of the Bank, of , Tenn., relative to the 
taxability of certain notes other than national bank notes, proposed to be used for 
circulation. 

It appears that the bank in question loaned County, Tenn., some money 
to be paid February 10, 1908. By arrangement with the county authorities notes of 
the denomination of $5 and $10 were executed for the payment of the amount due, 
and it is the purpose of the bank to use these notes as a circulating medium in 
order to relieve as far as possible the embarrassment caused by a scarcity of cur- 
rency in that part of the country. 

In reply, you are advised that relying upon the opinion of Attorney-General 
Olney (39 Int. Rev. Rec., 398) that certificates issued by clearing-houses are not 
notes within the meaning of section 3413, Revised Statutes, this office has heretofore 
refused to issue instructions for the collection of the 10 per cent tax on clearing-house 
certificates. 

The notes herein referred to, however, are clearly of the character which Con- 
gress desired to discourage for use as circulation by the imposition of the 10 per 
cent tax, and so many of them as are issued and used for circulation will be held sub- 
ject to the tax imposed by section 3414b. The bank should therefore be required to 
make returns provided by sections 3413 and 3414. 

Respectfully, JoHN G. CAPERS, Commissioner. 
Mr. ERNEST COLDWELL, Collector Fifth District, Nashville, Tenn. 




















COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Oct. 6, 1906, and Oct. 5, 1907, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 
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Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers’ 
Mechanics & Traders’... 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 


People’s 
Nat. Bank of N. America. | 
Hanover National 

Citizens’ Central National| 


Market & Fulton 
Metropolitan Bank.......| 
Corn Exchange 





Importers & Traders’ Nat | 
National Park 
East River National 
Fourth National 
Second National 
First National 
Irving National Exchange) 
Bowery maa 
N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 

Seaboard National 





First National, Brooklyn. 
Liberty National......... 
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New Amsterdam National 
State Bank 
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4,072,800 
48,236,500 
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7+:747,500 
3,004,000 
9,542,200 
4,444,000 
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4,836,000 
10,767,000 
6,184,900 
5,783,300 
13,232,000 
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16,049,000 


5,648, 500 
27,637,700 
133,361,700 
17,876,500 
2,868,500 


5,600, 300 | 


2,2 30,600 
15,213,700 
5 3.969,000 
21,075,500 

3,839,300 

7,620,200 
11,133,000 
36,762,000 
10,787,600 
24,891,700 
71,603,000 


! 1906 





$ 559,000) $ 15,035,000] .... 


139,204,200 
23,634,600 
5,870,000 
5,981,900 
2,282,000 
7+330,000 
5,946,200 
19,595,500 
111,156,300) 
17,909, 100 
3,321,000 
,829,800) 


ww 
ww 
Ne) 
° 
° 


,857,000 
J 50,300 


Cw n vt 


~ 
om! OV 
= 


1863, 500 


w 
ro 
Qa 
8 


hb NW 
on 
y § 


> 

’ 
te 
i 


9,523,100 
20,7 17,000 
76,097 ,0CO 

1,435,800) 
18,704,100 

9,87 3,000 
71,945,400 

9,269,100 

4,256,000 

5,848,200 

4,039,300) 
55,068, 300} 
11,241,400 

4,063,600) 

5,610,700 
14,825,600 

8,016,000) 

3,094,900) 

8,814,200) 

4.743,000 
16,796,000) 

4,879,000) 

9,108,400) 

7,124,100} 

6,873,900) 

* 14,721,000 
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25,800,000 
16,905,100 
19,37 1,000] 
21,470,000 

8,247,000 


123,288,400] .... 


26,846,500 
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5,411,600; .... | 
2,043,800] .... | 


18,779,000) 


5,032,900) «2-1 


20,937,800) 


108,123,400 
12,096,600 
3,382,100 
5.479, 300| 
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10,784,800! 
41,968,000} 
10,685, 300) 
21,840,000} 
79,101,000] 3. 
1,391,900) ... 
18,628,000} ... 
9,057,000 
82,001,000 
14,058,000 
3,512,000 
6,284,600 
3,568,700) 
53,696,600) 
10,334,300 
4,076,600 
6,028,500 
12,833,100 
7.733.800 
2,919,800 
8,844,700 
4,318,000 
18,388,000 
3,451,000 
10,814,500 
7,791,100 
5,086,900 
15,476,000 
7,495,900 
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$1,038,995,200|$1,089,068,400) 


+t United States Deposits included, $32,514,990. 


Totals 








$1,018,592,700181.036,703,300 





